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STATEMENT

BY THE COMMISSION:

This docket comes before the Colorado Public Utilities Commis-sion ("Commission") for consideration of United Parcel Service's ("UPS") Motion to Set Aside Order on Exceptions and Current, Inc.'s ("Current") Response to Motion to Set Aside Order on Exceptions.  For the reasons set forth below, we will grant UPS's motion in part by rejecting its proposed tariff changes.  Current's request for additional time to file a supplemental response is denied as moot.


FINDINGS OF FACT AND CONCLUSIONS OF LAW
A.
Procedural Background.

1.
On January 4, 1994, UPS filed Supplement No. 10 to Indi-vidual Parcel Tariff No. 201‑E, Colorado PUC No. 9, which proposed an increase in several rate categories.  Several parties filed pro-tests on the rate increase.  We suspended the tariff filing and set the matter for hearing before an administrative law judge.  Current filed its Petition to Intervene on February 18, 1994.  


2.
A hearing was held on March 31, 1994.  On May 9, 1994, the administrative law judge issued Recommended Decision No. R94‑560 approving the tariff filing.


3.
On May 31, 1994, Current filed exceptions to the Recom-mended Decision.  UPS timely filed its response.  After a compre-hensive review of the exceptions, responses to the exceptions, and the record, the Commission found that UPS had failed to carry its burden of persuasion that its rates were just and reasonable.  How-ever, rather than permanently suspending the tariffs, the Commis-sion granted UPS an opportunity to correct the deficiencies in its case by remanding the case to the administrative law judge for further hearing.  Decision No. C94‑942.


4.
On July 27, 1994, UPS filed its Motion to Set Aside Order on Exceptions pursuant to Rule 86(b)(2) of the Commission's Rules of Practice and Procedure, 4 CCR 723‑1.  UPS requests that the Com-mission either permanently suspend the tariffs or approve the tar-iffs, but that the matter not be remanded for further hearing because it "does not have additional relevant evidence to present on remand."
   Current filed a response to this motion on July 28, 1994, urging the Commission either to permanently suspend the tar-iffs, or to vacate the hearing date to allow Current additional time to file a more complete response.  This Decision addresses UPS's motion and Current's response.

B.
Motion to Set Aside Order on Exceptions.

1.
No Additional Evidence can be Offered.


a.
UPS asserts that there is no additional evidence that it can bring forth to substantiate its rates.  Under this general contention, the carrier makes several loosely related claims.



b.
Prior Proceedings.



(1)
UPS argues that the amount of evidence it sub-mitted in this proceeding has been accepted in the past by this Commission.  Beyond the obvious difficulty presented by the fact that administrative notice of the evidence in prior UPS proceedings was neither requested nor granted in this record, the argument reflects a failure to appreciate or acknowledge the regulatory pro-cess of this agency.
  Typically, a common carrier's rates are briefly reviewed to ensure they are properly formatted and that there are no obvious problems.  If there are no obvious indications that the rates are unjust or unreasonable, they may be permitted to go into effect by operation of law.  If, however, there are obvious defects in the filing or if a protest is filed, the Commission can elect to suspend the rates and set the matter for hearing to thor-oughly evaluate the rates in light of the protest or obvious defect.  In general, but not always, the focus of the hearing is on the issues raised by the protest.




(2)
In the years preceding 1993, UPS filed rates which were allowed to go into effect by operation of law and with-out any hearing on the merits of its proposed rate increases.
  In 1993, the Commission received a protest to UPS's rate increase and the tariffs were suspended pending hearing.  However, the business filing the 1993 protest did not subsequently intervene.  UPS was permitted to supplement its filing with additional information.  Based, in part, on the additional information, but primarily because the protestant did not intervene to formally present evi-dence, the Commission allowed the rates to go into effect by opera-tion of law, without any hearing.




(3)
In this case, Current alleges that UPS's rates are unjust and unreasonable because they do not fairly account for the impact of the weight of packages in the allocation of costs between commercial and residential classes.  This Commission has never, to its knowledge, been presented with evidence such as that presented by Current in this docket.  The arguments it makes are substantial and have not been rebutted persuasively by UPS.  By arguing that information it has submitted in prior filings should be dispositive, UPS essentially argues that Current is foreclosed from challenging the justness of its rates without an opportunity to prove otherwise and notwithstanding substantial claims to the contrary.  This, of course, is directly at odds with Colorado stat-utes
 and fundamental notions of due process.




(4)
Even if this Commission had previously approved these rates after hearing, which it has not, UPS's argument ignores the even more fundamental principle that ratemaking is a quasi-legislative function and, as such, the Commission may modify rates even though the rate may have been approved in prior proceedings.  Colorado Ute Electric Association v. Public Utilities Commission, 602 P.2d 861 (Colo. 1979).



c.
Evidence Regarding Weight as a Relevant Indicator of Cost.



(1)
The substance of UPS's response to the primary issue in this case (i.e., the impact of weight on costs) is summed up in two contradictory sentences on page 5 of its motion.  UPS first asserts that it does account for weight by charging more for heavier packages.  The implication of this assertion is that the effect of weight has been fully accounted for.  However, imme-diately thereafter, UPS asserts that "weight is not a significant factor to operations as is time per packages to make the delivery."  It is precisely this obfuscation that led us in the first instance to conclude that UPS has failed to persuade us that it has met its burden of persuasion.




(2)
Current, on the other hand, has clearly addressed the issue.  UPS creates two classes of customers (resi-dential and commercial) and assigns costs to each.  This allocation of costs to each class is then compared with the revenues generated from each class to determine whether its rates are just and reason-able.  The problem is, as Current correctly points out, that in allocating costs to the two classes, UPS does not consider weight.
  And more to the point, UPS does not adequately justify why it does not use weight; or if it does, how it does so.  The table of rates based on weight addresses only the generation of revenues, not allocation of costs.  



d.
Labor and Non‑Labor Costs.



(1)
The second issue raised by Current is that UPS has failed to substantiate its non‑labor costs.  UPS's only evi-dence in support of this claim is the unsubstantiated assertion of Mr. Edmonds that he thinks, but without supporting informa-tion, that non‑labor costs have increased more than labor costs.  Mr. Edmonds, despite his long experience in this area of endeavor, was not established as an expert witness.  We find UPS's argument that Mr. Edmonds' opinion, by itself, is adequate evidence is quite extraordinary and self‑serving.  We concluded in our order to remand, and still conclude, that this unsubstantiated claim fails to persuade us that UPS has established what its non‑labor costs are.  We find that it is simply not credible that a company the size of UPS does not have information on its non‑labor costs.  Equally remarkable is UPS's unabashed refusal even to attempt to substantiate this deficiency on remand.  Thus, we reaffirm our conclusion that UPS has failed to carry its burden of proof regard-ing establishing its non‑labor costs.




(2)
UPS offers that, even if we do not accept its claim that its non‑labor prices have increased more than its labor costs, we should nevertheless accept Current's witness' testimony that a Producer Price Index should be used.  This index, however, is a national index.  The record does not indicate whether the index accurately reflects UPS's costs in Colorado.  The record is utterly devoid of any evidence establishing that the major econo-mies of the East and West Coasts, which undoubtedly have a major impact on these indexes, reflect Colorado's economy.  Without more, we are not willing to accept this index.  Again, UPS was given an opportunity to supplement the record to support these costs, but has chosen not to avail itself of this opportunity.




(3)
UPS takes issue with our concern that it has not addressed productivity offsets.  It correctly notes that this issue was not raised at hearing by Current.  In Mountain States Telephone v. Public Utilities Commission, 513 P.2d 721, 724 (Colo. 1973), the Colorado Supreme Court held:


Wages and salary increases which have been contracted for and which will take effect after the test year must also be analyzed in the process of calculations.  Such wage and salary increases may not exceed to any large extent the usual consequent increase in the productivity of the employees.  If they do, which is generally the case in periods of uncontrolled inflation, then such out‑of‑ period adjustment must be reckoned with in rate fixing procedure.  These are matters which must of necessity be of substantial concern to a rate fixing regulatory agency of the government when it considers all the evidence and all the factors available to it in a rate case.

This holding has been reaffirmed in two subsequent Colorado Supreme Court decisions.  We remanded this case back to the administrative law judge to allow UPS the opportunity to respond to this issue because we deem it important.
  We recognize that this issue was not raised by Current and that UPS is entitled to submit evidence on this point.  It has elected not to.




(4)
UPS notes that this productivity offset was applied to a telephone utility which operated in a monopoly environment.  In contrast, UPS argues, it is a common carrier operating in a regulated competition market.  The conclusion then drawn is that in the latter environment the competitive environment sets the prices.  We regulate tariffs in both the monopoly market and the regulated competition market.  Entry into both is restrict-ed.  Because entry into the regulated competition market is restricted, the market may not fully or effectively set prices.  Therefore, we examine rates to ensure that the carrier neither charges unreasonably low rates, nor excessive rates, and that destructive competition does not occur.  A utility that does not account for productivity offsets in its rates may have excessive rates.



e.
Accessorial Charges.



(1)
With respect to accessorial charges, UPS takes issue with Current's contention that residential customers use accessorial services more than commercial customers.  Assuming this fact, UPS argues, the residential class will also generate a higher percentage of the costs.  The problem, of course, is that UPS has failed to demonstrate in any sense that its allocation of revenues on a per package basis accurately reflects the extent to which either the commercial or residential classes incur accessorial costs.



f.
Rate Design.



(1)
UPS asserts that Current cannot properly raise in this proceeding the issue of rate design.  The proper procedure, it is alleged, is to file a complaint pursuant to § 40‑6‑108, C.R.S.  We have previously referred to § 40‑6‑111(2)(a), C.R.S., and addressed the quasi-legislative nature of the ratemaking pro-cess.  For the sake of brevity, we will not repeat that discussion here, other than to note that when a party, as in this case, raises substantial claims regarding the justness and reasonableness of a carrier's rates, we are required to seriously consider that claim.  To  do otherwise is to ignore § 40‑6‑111(2)(a), C.R.S., and pre-cedent to the contrary.




(2)
As a corollary to this argument, UPS contends that it will be caught endlessly in remand.  We disagree.  This Commission has regulated the rates of common carriers for several decades.  We are aware of no case in which a matter has been remanded more than once.  Indeed, the vast majority of cases are resolved at the administrative law judge level or at the Commission level.  Only in a few instances has this Commission remanded a case to the administrative law judge.



g.
Miscellaneous Issues.



(1)
UPS's next contention is that the Commission has mistakenly found that UPS does not track actual costs.  UPS admits that it does not track the actual cost of delivery for every destination, pickup point, or accessorial services.  Because it does not, and Decision No. C94‑942 does not so require, UPS attempts to make estimates of these costs using one factor—the number of packages.  Thus, as we stated in our decision, UPS does not track the actual costs of providing its various services.




(2)
UPS asserts that the Commission raised for the first time the question of whether the sample size is statistically valid.  UPS further asserts that it was error to do so.  These assertions are meritless.  First, and as Current points out in its response to UPS's motion, it raised this issue at hearing and in its exceptions.  Second, even if it had not, this Commission is ultimately called upon to determine whether UPS has established that its rates are just and reasonable.  We are not limited in this determination to only those issues raised by Current.


2.
Non‑Compensatory Rates.


a.
The final contention raised by UPS is that the sus-pension of its rates requires it to operate with non-compensatory rates.  Of course, whether, and to what extent, UPS is entitled to a rate increase is precisely the question at issue in this proceed-ing.  UPS has failed to carry its burden of establishing a record upon which we can conclude what rate increase, if any, is required.  Rather than taking the opportunity provided by this Commission to establish its case, UPS asks us to permanently suspend its rates.  We will do so.

THEREFORE THE COMMISSION ORDERS THAT:

1.
United Parcel Service's Motion to Set Aside Order on Exceptions is granted in part.  Supplement No. 10 to Individual Parcel Tariff No. 201‑E, Colorado PUC No. 9, is hereby rejected and shall have no force or effect.  United Parcel Service's alternative request to approve said tariffs is denied.


2.
Current, Inc.'s alternative request for additional time to file a supplemental response is denied as moot.


3.
The tariff publication necessary to effect the provisions of this Order and to continue in effect the present rates and charges shall be made and filed immediately with the Commission to become effective on not less than one day's notice to the Commis-sion and the public, and not later than September 5, 1994.


This Order is effective on its Mailed Date.


ADOPTED IN OPEN MEETING August 31, 1994.

THE PUBLIC UTILITIES COMMISSION

OF THE STATE OF COLORADO

Commissioners

COMMISSIONER VINCENT MAJKOWSKI DISSENTING

VINCENT MAJKOWSKI DISSENTING:

Again, I dissent from the majority as it relates to this docket.  I would approve United Parcel Service, Inc.'s motion to set aside and grant the proposed tariffs.  

THE PUBLIC UTILITIES COMMISSION

OF THE STATE OF COLORADO

Commissioner

NT:srs

    � UPS Motion to Set Aside Order on Exceptions, at 2.


    � See generally, Articles 3 and 6, Title 40, C.R.S.


    � The distinction between, and effect given to, rates that have been allowed to go into effect by operation of law and rates that have been closely examined and tested in hearing is well recognized.  For example, in Arizona Grocery Co. v. Atchison T. & S. F. Ry. Co., 284 US 370, 52 SCt. 183, 76 LEd. 348 (1932), the United States Supreme Court held that rates that have been allowed to go into effect without a hearing are subject to refund if it is later concluded that the rates are not just and reasonable.  On the other hand, rates that are scrutinized at hearing and are found to be just and reasonable are not subject to refund and, thus, are given greater force and effect.  But even as to those rates that have been previously found to be just and reasonable, the Commission may re-evaluate its decision and apply prospectively a different rate.


    � When a tariff is allowed to go into effect by operation of law it is not supported with a finding, based upon the evidence, that it is just and reasonable, and thus, the argument that it serves as precedent is clearly incorrect.


    � See, e.g., § 40-6-109(1), C.R.S. (regarding intervention) and § 40�6�111(2), C.R.S. ("If a hearing is held thereon, . . . , the Commission shall establish the rates, . . . , or others in lieu thereof, which it finds just and reasonable.").


    � UPS's claim that it accounts for weight by assigning higher rates to heavier packages only addresses the allocation of revenues to the classes.  It does not address how costs should be assigned.  Indirectly this shows that UPS acknowledges that heavier packages cost more to deliver, but it refuses to account for its calculations in assigning higher rates.  


    � See Footnote 8, infra.


    � Indeed, UPS was specifically given notice that other issues may be raised.  Decision No. C94-125, paragraph 4, specifically states, "The investigation in this proceeding shall not be limited to the matter and issue stated here for instituting this investigation, but shall include all matters and issues with respect to the lawfulness of the proposal under the Public Utilities Law."  
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