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STATEMENT

BY THE COMMISSION:


This matter comes before the Commission for consideration of exceptions to the Administrative Law Judge's ("ALJ") Recommended Decision No. R93‑1038.  In that decision, the ALJ recommended approval of the joint application in this case.  The Applicants in this proceeding are Silverado Communications Corporation ("Silverado") and Peoples Telephone Company, doing business as Telink, Inc. ("Peoples").  Silverado and Peoples, as joint Appli-cants, request authority to exercise a merger pursuant to Rule 55 of the Commission's Rules of Practice and Procedure, 4 CCR 723-1.  Under that proposal, Silverado, a company currently authorized to provide telephone services within the State, would merge with Peoples.  The new entity would continue to operate under the Silverado name, and would continue to provide the same services under the existing Silverado tariff.  


U S WEST Communications, Inc. ("USWC"), filed a request for intervention in this proceeding as a local exchange carrier which has provided, and will continue to provide, services to Silverado for resale.  USWC claims a legally protected interest in this proceeding which it argues affords it standing to intervene and to participate in any hearing in this matter.  The ALJ dismissed USWC's request to intervene, holding that it failed to state any statutory or other legally protected right cognizable before the Commission in this merger proceeding.  After dismissing USWC's attempted intervention, the ALJ found that the merger application was unopposed and that it should be granted without formal hearing.  In accordance with the provisions of § 40‑6‑109(2), C.R.S. (1993), USWC has filed exceptions to the Recommended Decision.


USWC's exceptions raise a number of issues.  We agree with USWC's argument that it should have been permitted to intervene and participate as a party in this case.  Therefore, we will grant the exceptions and remand the matter to the ALJ for further proceed​ings.  USWC, in its exceptions, suggests that it has certain interests which give it the right to intervene in this matter.  First, USWC argues that as the monopoly provider of basic local exchange service, it has a legally protected right to examine any resale arrangement such as that entailed in the provision of Silverado's services.  Second, USWC points out that Silverado has certain outstanding obligations due and owing to USWC resulting from the past provision of tariffed services to Silverado by USWC.  USWC is legitimately interested in assuring that any merger will not leave Silverado's unpaid balance unsatisfied.
  Finally, USWC asserts standing to examine and evaluate the merged entity's financial ability and willingness to pay lawful tariffed rates for the services it will receive from USWC in the future.


The Commission concludes that USWC has stated sufficient grounds for intervention in this Commission proceeding.  In part, the Commission agrees that USWC, as the regulated monopoly provider, should be able to examine, and to request that this Commission examine, resale arrangements.  This is especially true when the reseller is also subject to the Commission's jurisdiction.  Further​more, the Commission notes that any past or future unwill​ingness or inability to pay lawful rates implicates the public interest, inasmuch as ratepayers may be affected by any uncollect​ible amounts owed to the basic service provider for the provision of regulated services.  The Colorado Supreme Court has recently suggested that the Commission should employ a broad and liberal view of standing to participate in Commission proceedings.  Yellow Cab Cooperative Association v. Public Utilities Commission, 92SA500 (Colo. 2‑28‑1994) (pursuant to § 40‑6‑109(1), C.R.S. (1993), any person interested in or affected by any order which may be entered in a proceeding is authorized to examine and cross‑examine witnesses and to introduce evidence).  In light of that holding, the Commission agrees with USWC that the ALJ erred in denying its intervention.


For that reason, this matter must be remanded for further proceedings; the ALJ is directed to grant USWC's request for interven​tion and to conduct further proceedings in light of that intervention.

THEREFORE THE COMMISSION ORDERS THAT:


The exceptions to Decision No. R93‑1038 by U S WEST Communica-tions, Inc., are granted consistent with the above discussion. This matter is remanded to the administrative law judge for further proceedings consistent with this Decision.


This Order is effective on its Mailed Date.


ADOPTED IN SPECIAL OPEN MEETING April 22, 1994.

THE PUBLIC UTILITIES COMMISSION

OF THE STATE OF COLORADO

Commissioners

CHAIRMAN ROBERT E. TEMMER RESIGNED EFFECTIVE MARCH 1, 1994.

    � We acknowledge the ALJ's finding that one provision of the proposed merger was to set aside a reserve to pay lawful debts owed by Silverado.  We assume, although the matter is unclear, that the reserve is intended to pay the debt due and owing to USWC.  
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