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STATEMENT

BY THE COMMISSION:


The Colorado Independent Telephone Association ("CITA"), on April 27, 1994, filed its Petition for Declaratory Ruling in Accordance with Rule 60 of the Commission's Rules of Practice and Procedure, 4 CCR 723‑1.  In the petition, CITA requests that the Commission enter a declaratory order concerning the regulatory status of dark fiber
 as provided by local exchange carriers ("LEC").  The petition points out that several small LECs are cur-rently leasing dark fiber to school districts to allow for distance learning services.  These small LECs do not believe that the provi-sion of dark fiber to the school districts is a regulated service subject to the Commission's jurisdiction.  However, according to the petition, Commission Staff has taken the position that the arrangement with the school districts does involve the provision of regulated services.  Staff has advised the small LECs to file tariffs establishing the rates, terms, and conditions of service for dark fiber.  In order to settle the dispute between the small LECs and Staff, and to remove uncertainty regarding the regulatory status of the provision of dark fiber by the small LECS, the petition requests that the Commission enter a declaratory order. 


Now being duly advised in the matter, the Commission deter-mines that an order should be entered to resolve the issues raised in CITA's petition.  Therefore, we now open this docket for the purpose of considering and entering a declaratory order regarding the regulatory status of dark fiber.  This decision shall be sent to persons who the Commission believes will be interested in the subject matter of this docket, and shall serve as notice of the petition.  Any person interested in this matter shall file an entry of appearance or a petition for intervention, in accordance with Rule 64 of the Commission's Rules of Practice and Procedure, 4 CCR 723‑1, within 30 days after the effective date of this order.


Since CITA's petition appears to raise primarily legal issues, the Commission does not believe that an evidentiary hearing is necessary to the resolution of the dispute between Staff and the small LECs.  However, any interested party who believes such a hearing is necessary (e.g., where facts may be in dispute) shall request such a hearing by filing an appropriate pleading at the time of intervention.  Such request for hearing shall explain the reasons for supporting the request for an evidentiary hearing as a necessary prerequisite to the decision on the petition.  Interested parties are also directed to file briefs setting forth their positions, arguments, and supporting authority, within 30 days after the effective date of this order.  Following the filing of briefs, the Commission shall enter further procedural directives or an appropriate order in this matter.

THEREFORE THE COMMISSION ORDERS THAT:


1.
This docket is opened for consideration and entry of a declaratory order on the petition by the Colorado Independent Tele-phone Association.


2.
Any person interested in this matter shall file an entry of appearance or a petition for intervention in accordance with the Commission's Rules of Practice and Procedure, 4 CCR 723‑1, within 30 days after the effective date of this Order.


3.
Within 30 days after the effective date of this Order, interested parties shall file briefs setting forth their positions, arguments, and supporting authority on the issues raised in the petition by the Colorado Independent Telephone Association.


4.
Consistent with the above discussion, requests for hear-ing shall be filed within 30 days after the effective date of this Order.


This Order is effective on its Mailed Date.


ADOPTED IN SPECIAL OPEN MEETING April 29, 1994.

THE PUBLIC UTILITIES COMMISSION

OF THE STATE OF COLORADO

Commissioners

CHAIRMAN ROBERT E. TEMMER RESIGNED EFFECTIVE MARCH 1, 1994.

TM:srs

    � Dark fiber is fiberoptic cabling sold by a carrier without the usually accompanying transmission electronics.
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