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APPLICATIONS FOR PERMANENT ) DOCKET NQ. 92M-303CP
AUTHORITY T0 OPERATE AS COMMON ) : : - : _
CARRIERS BY MOTOR. VEHICLE .FOR- ) INTERIM ORDER DENYING
HIRE TO SERVE DENVER INTER- ) - MOTION TC SET ASIDE,
NATIONAL AIRPORT. ) AMEND, OR ALTER INTERIM
' ) ORDER, AND ORDER MODIFYING
)

INTERIM- ORDER

Malleﬁ Date: August 3, 1993
Adopted Date: July 23, 1993
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STATEMENT
BY THE COMMISSION.

“ ThlS'matter ccmes before the Colorado Publxc Utllltzes Commlsw
‘ian (“Commxs$1cnﬂ)lon the Motion to Set A51de,_ﬁmend or. Alter
Interim Order (Decision No. R93-~771-1) filed by Aspen Limousine
Service, Inc. ("ALS"). For the reasons discussed herein, we will
ny the motzcn,-but modify Decision No. R93-771~1 as set forth

DISCUSSIQN

On July 8;,.1993, Admlnlstratzve Law. Judge Ken F Klrkpatrlck
issued Interim. Dec151on No...R93=-771-1 ("Interlm Decision") which
gets forth findings of fact and conclusions of law regarding the
seven foundational -issues that we asked the parties. to address in
Decision No. €93-562. . Of ‘particular .importance to ALS’ motion is
the Administrative Law Judge’s decision to allow carriers currently
serving Stapleton International Airport ("SIA") to serve Denver
'ternational Airport:. ("DIA").. ALS argues: that.the Interim.Deci~
ion: is- contrary -to. 1aw .and is not factually supported by . the
recard. It reguests that we. set aside the Interim Decision and
require in those up—-coming xnﬂivldual hearings. in which the appli-
cation is contested that .carriers which currently have authority to
serve only SIAfxmrphave:aﬁthoritwaar neither SIA or DIA, prove
that carrler serv;ce at EIA is . substantxally 1nadequate.; :




Several parties filed objections to ALS’ motion. Zone Cab, in
addition to filing an objection to the merits of ALS’ motion, also
filed a motion to strike ALS’ motion because it was nOt filed with-
"in ten days of the Interim Dec1sxon.

, ‘Even if ALS’ Motion to Set Aside was not timely flled ALS
“would be free at the conclusion of the individual case to renew the
‘motion. Rather than allowing the individual cases to run their
~course only to be redone if we were to modify the Interim Decision,
‘we believe it is most prudent to consider ALS’ motion at this time.
“Therefore, we will deny Zone Cab’s motion to strike.

: ALS requests we set aside the Interim Decision’s "follow the
“traffic" theory and require existing SIA carriers which do not have
~authority for DIA to demonstrate that DIA carriers are providing
substantially inadequate service at DIA. However, ALS requests
that its motion be limited to only those applications that are con-
tested. Uncontested applications would, according to ALS’ motion,
‘receive extensions to serve DIA under the "“follow the traffic"
theory.

A. M"rollow the Traffic

Issuance of applications for certificates of convenience and
1ecessity for common carriers of passengers is governed by § 40-10-
105(1), C.R.S8. (1992). The statute is general in its provisions:

The commission has the power to issue a cer-
‘tificate of public convenience and necessity
to a motor vehicle carrier or to issue it for
- the partial exercise only of the privilege
sought and may attach to the exercise of the
rights granted by said certificate such terms
and conditions as, in its judgment, the public
convenience and necessity may reguire.

f paramount concern is the public interest. -Our responsibility is
> assure that transportation is made available to the public as is
onvenient and necessary.

The opening of DIA presents this Commission with a unique case
f extraordinary importance to the public interest. SIA is a major
nternational airport. On December 19, 1993, SIA will shut down
nd, in a "flash cut," its operations will move overnight to the
iewly opened DIA. Traffic at DiA will in the near term be similar
-0 SIA, but it is anticipated to grow. In addition, December 19,
1993, is at the beginning of, if not well into, the crush of the
usiest travel season of the year. This switch in operations will
resent an enormous challenge to common carriers of passengers.



To meet this challenge and in order to assure that the trans-
portation needs of ‘the airport are met, the Administrative Law
udge concluded that.appllcatlﬁn of the theory of "follow the traf-
ic" was in the public¢ interest. Under the Interim Decision, car-
iers currently serving SIA w111 be permitted to .serve DIA upon
roof that they have the: ‘proper: ‘insurance and tariffs and proof of
perations at ‘SIA. These carriers have: prevxcusly established, and
e have previously: found, that:the public convenience and necessity

equlre that they be permltted to serve the alrport

© TALS- urges us- to reject the "follaw the trafflc“ theory and
equlra existing SIA- carrzers ‘whose authorxty does. not" geographi-
1y anaempass DIA -to prove that ALS .is providing suhstantlally
adequate service. This, of course, cannot be established because
elther ALS nor anyone else 13 carrentiy prov1d1ng serv1ce to DIA.

~ ALS arques that the Interlm Dacxslon 15 cantrary to cglorado
W and is unsupported dnthe record. - Speczflcally, ALS: rargues
t there would be an adverse ‘impact ‘on carriers eurrently certif«
ted for DIA; ‘that ‘there is no: ‘proof that carriers :currently
ving SIA w111 be adversely ‘impacted if. they are niot permitted to
1low: the ‘traffic,™ and’ that' the public ‘interest would -not be
ersely affected if the Mfollow: the trafflc” theory were: not
'plled.< We flrmly dlsagree.-ﬁ%-f'n A A @

y»Appllcatlon of "follow the trafflc" in this case 1is one of
st . impression in Colorade. The theory comes from the Federal
iterstate Commerce Commisgsion: ("ICC") :which developed this theory
5a number{of5ye‘rs. The flrst reparted ICC ‘case where “follow

i Car-
pastal _snpply' polnts requested

'pstream of the dlstrlbutlon yalnts.
; ion Company’s appllcatzen was:’ con~
_ carriérs-which had received: their revxsed certifi~
es’ sametime bafoxeiPetroleumaTranspartatlan ‘Company. = The ICC,
c¢h was affirmed o “appeal, found under:these cxrcamstances that
e ‘carriers erving - the ‘coastal ‘péints should -be permitted to
3ollow the trafflc“ to the new dlstrzbutlon po;nts.

?«Accordlngly, we are confronted thh a: 51tua->
.tion where applicant, through no fault of its
‘own, is faced with the: possibility of 1051ng a

“large: percentage -of its former business. ow1ng,:.j

& v he-development of the Columbia: River. In-:

o _ _n;nectlon it may be well to pelnt aut:;_

-uwrthat thig same’ situation c»nfronted a‘nunmber

“lofmoter carrier transporting petroleum prod-

3



ucts from Portland and that many of them have
sought and obtained authority from us to serve
“their same destination territory from the new
points of origin along the Columbia River. 1In
the circumstances, it is our opinion that we
should view the issues herein as merely per-
mitting the.- appllcant to. continue to perform
the same services as it has heretafcre.

The "follow the traffzc“ theory has been reafflrmed by the ICC
and federal courts in subsequent cases. Petroleum Carrier Corpora-
tion v. United States, 253 F.Supp. 611 (D.C., M.D. Fla. 1966);
Ben Reugsegger trgcking Service, Inc. v. ICC, 600 F.Zd 591
(Gth Clr., 1979) - S T i : ' ‘ ' ‘

As to ALS’ flrst point that lt w111 be adversaly lmpacted if
SIA carriers are permitted to "follow the traffic," ALS argues that
it is certificated to serve the geographic area on which DIA will
e built and that it is entitled as a matter of law to all growth
thin its certificated area unless and until some other carrier
n prove that it is providing substantially 1nadequate service.
8 also argues that it can provide better service if its compet—
ors are .excluded from DIA. Permitting other SIA carriers to
rve DIA, - BALS argues; will adversely impact it by denying it
owth opportunltles and. maklng it ‘more. dszlcult ta survive
nancially. . i , : ,

We noted at the outset that our paramount concern is that the
blic, and DIA in partlcular, be assured that it has all necessary
nsportatxon servxces. “In this regard, we find Petroleum Carrier

5 ' _United S ates, 253 F.Supp. 611 . (D.C., M.D. Fla.
6) to be instructive.! In that case, a large petroleum plpellne
su ply :source was diverted from one lecatxon to another. ‘As in the
se of Petroleum Transportation - Company, - supra, the ‘carriers
ght to "follow the traffic" to the new point. . The new distribu~
on point had an existing carrier, but until the new diversion it
d not hauled petroleum products. The existing carrier objected
- other. .carriers being allowed under the "follow the traffic®
ory. to serve the new distribution poxnts, arguing, much as ALS
in this case, that the other carriers must first prove that it
providing substantlally inadeguate service. It argued that it

geveral idle trucks which could handle the increased traffic.

e

SR

o

~"Both the ICC and appellate court rejected the existing car-
r’s clalm.- The court found that a specific fxndlng of substan-

’aIt 1s cf nQ small 1mpart to note that the Petroleum Carrier

; segquent. nith Solomon Tru V. United
' supp. 2?7 (D Coy N 54) ;- of the few cases where
% afflc" theor,wwa net applzed, the Sm.fh case ig




tially inadeguate service need not: be found under thesa unlque
circumstances..: . It cited with -approval :Nashua M Y - f
United States, 230-F. Supp. 646, 652 (D.C., N. H. 1964), in. whzch
the caurt held

SEE e e cases shaw that the 1nadaqnacy cf
present -service is -not a: term that is con-
‘vertible with that of publxq convenience and
necessity  but is, rather, only -one element.
to be considered .in arriving at -the broader
-determination of puhlzc.canvenlenca and neces-
51ty

he court alsc ncted when the Ccmmlssxen is conszderlng the publlc
onvenience and: necess;ty, it need not leave- open to the uncertain
uture to:see if. the existing carrier could in fact handle. the new
'nd 1mportant transportatlon need.k' ; L

1;{N}e1ther_the uncartalntles as t »the futura‘”‘ B
. ~nor the inability or failure of existing -car- .
<.oriers to' .show: sufflclency of. . thezr plans to.
~mest future”traff;cwdemanﬁskﬁeeé paralyze the . .

Commigsion into inaction. . It may.be that the- .
public interest requires that future shipping
‘needs be assured rather than left uncertain.
The : CQmm1351an has the dlscretlon “to- 80

90 L. Ed 33 (1945) (empha51s added in Petroleam Carrfer)

We wholehaartedly agree;~ DIA wxll be a majqr 1nternat10nal
‘alrport. It opens December 19, 1993, - the busiest travel time of
e year. The_prcgnastlaatzons ALS would like us to reguire of SIA
arriars‘aanﬁﬂ;whethar¢qrtnﬁtwa;aarrierfsasexvﬁaenﬁorgaaﬁaixyqrt
t:yet open will be substantially inadegquate would be so. difﬁicult
d so speculative that ‘they would be of 1little value.? By no
retch. of: the lmaglnatzsn do . we belleva, CAS ALS. suggests - we
ould, :that the public interest is served by leaving. to the future
he questxen of whether:-the: amrport can operate with fewer carriers

an:- 8IA. Rather than gamb11ng what the - future may or may not

i 2 ALS 1tself expressed some level of frustratxon in its
otxon over the dearth of information available regarding forecasts
f demand at DIA. It notes that the available information is very
eneral and is aggregated. We share in ALS’ frustration. However,
there are. any predictions of future demand at DIA that appear
,dlsputed it is that the demand will grow. Thus, we find no
ubstantial basis to conclude that DIA requires fewer carriers than
resently serve SIA.



bring, we believe that DIA and the enormous and unquestlcnably
important demand for transportation that it represents requires
unequlvocal assurances that its transportatlon needs will be met.

Qur &ecls10n here is reinforced by a number of other aspects
of this case. First, and as discussed above, neither ALS nor any
other carrier is currently serving DIA. DIA is not yet complete
and, until recently, was vast farm land. Therefore, allowing car-~
riers currently serving SIA to serve DIA when it opens will not
adversely impact ALS. Indeed, it will find itself in the very same

.9951t10n at DIA that 1t was in at SIA.

As to its claim that 1t is entztled to future growth within

its certlflcated area, we note that Reudgseqger Trucking service,
Inc. v. ICC, 600 F.2d 591 (1979), the court was faced with the

s elaim of -an existing carrier that it was entitled to future growth

and that "follow the traffic" should not be. applxed to limit that

- opportunity.  Consistent with the decision in Petroleum Carrier
Corporation and Petroleum Transportation Company, supra., as: well

as other cases, the court deferred to the Commission’s discretion,
reccqnlzlmg that the public interest was a balanclng not only of

. the carrier’s claim for future growth, but also of the public
_interest, the lmpact on other carriers, and the needs of the
'”shlpper,. : : : . 4 :

~+In granting the [new applicant’s] certificate
“{to expand into a new area)], the Commission
balanced:  [the shipper’/s] needs and the needs

- of-the: public, plus the fact that [new appli-
cant} would otherwise lose all of its previous

~traffic, ‘against the fac¢t that [the existing

: carrler} would lose the potential expanded
service . [of the sthper relocatxng to the new

uarea} : : C

ALS c1tes us to cases where the court helé that an 1nterven1ng

rearrier must establish that the existing carrier is providing sub~
stantially inadequate service before it can receive a certificate.
- These cases are not d15p051t1ve. They all deal with the circum-
~-stance where there is a carrier actually prov1d1ng service. Hare,

ALS is not prov1d1ng servxce to DIA. 'No one is. While it is

“generally appropriate to requlre that a newly entering carrier

establish that ex;stlng carrier service is substantially inade~

‘quate, no one is usurping a transportation need being met by
“another carrier in this case.



Moreover, even. Aif ALS were currently Serving DIA, which it is
not, ALS is never assured that it will receive-all future growth in
its sarv;ae territory. -Other transportation carriers with distinct
new services, such as that that permitted ALS. and :other van comp-
anies to compete with previously certificated taxi cab companies at
8IA, may reaexve certiflcates for: BIA and cempeta far passengers at
DIA e v : : St S

e uHor'are:WehpersnadedcbylALS’;contentien-that thg'reaord“does
not support the conclusion that existing SIA carriers are substan-
tially-and adversely ' impacted if "follow. the traffic” is not
adopted. ~ In:our:view, ‘whether: a carrier services 1. 'percent or
0 percent -of =SIA traffic 4ds not dispositive. - Carries receive
certificates upon a finding that the publlc convenience and neces-
ity require“th&ir service,. This carrier service, whether large or
small, is serving the publlc interest. The impact on these car-
riers is but one:aspect ‘to be considered in balancing the many and
often times confllctlng interests and needs. Indeed, circumstances
can be such: that’ ‘even’ if it were established that: thare would-be no
dverse: impact on carriers serving the existing transportation if
‘follow the traffic" were not applied, we could still determine
that the balance favers appllcatlon of "follow:-the traffic.? . .

We have determlned over the course of many vears the appro-
prlate ‘mix of ' transportation -services. for SIA. As individual
applications have come before us, we made determinations as to the
dequacy of .existing service as, well as the public convenience and
necessity. On December 19, 1993, the entire transpcrtatlon system
t SIA for which we have alreaﬁy ‘certificated carriers to serve
will move intact to DIA. Given this:"flash cut" to DIA we will
presume that that mix we have previously found to be requlred by
the public convenience and necessity at SIA will “exist at DIA.
However, this is enly a presumption.. We will permit Intervenors to.
submlt evxdence 1n the 1nd1v1éual appllcatxoguﬁeckets that rebuts
hus, we amend the secand sentence of the last paragraph on page 3
of the Interim Decision to read: g -~ .

Upon proof of these 6peraﬁiéns,'aﬁdlthatJthel<
carrier is in good standing with the Commis-
sion (i.e., proper tariffs and insurance on-
file), the applicant will be presumed to have
met its burden, and the carrier’s certificates

.- of -public sconvenience and nece551ty will be
reissued authorizing identical service substi-

wo o tuting: DIA. for. SiA; unless -an- intervenor
.presents sufficient evidence to overcome the
presunption.




»‘»2;); ! ,1

"%%%

.

i
e
W,

e

v
e

B. UIncontested Cases

ALS suggests in its motion that rejecting the "follow the
traffic" theory will not leave DIA without carriers. It suggests
that many of the carriers’ applications are uncontested and will be

- able to serve DIA. ' We disagree. If we were to adopt ALS’ theory

of the case, the Administrative Law Judge must determine in the
uncontested cases whether the application sets forth sufficient
facts to demonstrate that carriers previously certificated for DIA
are providing substantially inadequate service. A we discussed
above, proving that DIA carriers are providing inadeguate service
when DIA is not even open would prove to be a daunting, if not
insurmountable task. Thus, we do not believe ALS is correct in its
contention that because their applications are uncontested most of
the existing carriers at SIA will also be able to serve DIA.

THEREFORE THE COMMISSION ORDERS THAT:

1. Zone Cab’s Motion to Strike is denied.

2. ALS’ Motion to Set Aside, Alter, or Amend Interim

Decision is denied.

3. Interim Order No. R93-771-I is modified as stated herein,
and remains effective as so modified.

This Order is effective on its Mailed Date.
ADOPTED IN OPEN MEETING July 23, 1993.
THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF CO§9ﬁj?O
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{/ Commissioners

COMMISSTIONER CHRISTINE E. M. ALVAREZ
DISSENTING. .

Commissioner Christine E. M. Alvarez dissents in an opinion to
be filed later.

THE PUBLIC UTILITIES COMMISSION
OF /B STATE OF COLORADO |

Commissioner





