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1. Summary. 

This matter came before the Colorado Public Utilities Commission 

("Commission") at a Special Open Meeting. held at 9:30 a.m. on Thursday, 

November 21, 1991, The Commission held the meeting to decide whether or not it 

should approve a proposed "Supplemental Settlement Agreement" to a 1986 Settlement 



Agreement in this docket. See discussion in.fra at Part II for a history of the Fort S1. 

Vrain nuclear plant. 

. The parti~, ~i,s docket are the Colorado Office of Consumer Counsel; the 

G~na;ni~d·Cit~,q~ngress of Northeast Denver; Public Service Company of 
.. ;. : 

Colomdo; lheStaft\6i\the Colorado Public Utilities Commission; the CF & I Steel 

Corporation; Cimmarron Chemical, Inc.; the Citv and County of Denver; the Colorado 
,\ .1;' , } " 

. Independent 'EneligY,. Association; Colorado Interstate Gas Company; Colorado-Ute 

Electric Association; the Land & Water Fund of the Rockies; the Office of Energy 

Conservation; and Western Gas Resources, Inc. 

On November 1, 1991, the Office of Consumer Counsel, the Concerned 

Citizens Congress of Northeast Denver, and Public Service Company of Colorado (the 

parties listed in bold print above are the signatory parties) filed this settlement proposal 

with the Commission. The Supplemental Settlement Agreement would lead to the early 

dismantlement and deecntamination of the Fort SL Vrain nuclear power plant. 

Previously, the Commission has held numerous hearings in this matter. The 

Commission held an all-day hearing to review the initial Settlement Agreement on 

October 11, 1991. On Thursday November 7, 1991, the Commission held another 

all-day hearing, this time an evidentiary hearing, to review the Supplemental Settlement 

Agreement. 

The Commission has carefully reviewed the Application, the Supplemental 

Settlement Agreement (attached as Appendix n I" to this Decision), the evidence 

submitted at the hearings, and aU other matters filed in this Docket. Our judgment is 

that the Supplemental Settlement Agreement is in the public interest. Therefore, we 

unanimously approve the Supplement.'ll Settlement Agreement. 
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!L_J!i2J.9O' of Fort St. Vrain Nuclear Reactor and Procedural Backgrou!l9 of 
Application by Public Servig:iQI Early Decommissioning of the Reactor. 

Public Service Company of Colorado ("PSCo,· "the Company,' or 'Public 

Service") ftled this Application on April 24, 1991. The Application sought 

Commission approval for a method of recovery of expenses related to the early 

decommissioning of the Company's Fort St. Vrain nuclear generating station ("Fort St. 

Vrain"). 

In 1968, the Commission approved Public Service's application for a certificate 

of public convenience and necessity to construct and operate the Fort St. Vrain nuclear 

power plant. Commission approval, however, was subject to the condition that the 

Company assumed the risks, if the costs for Fort St. Vrain exceeded the costs for 

building a power generating plant of similar capacity powered by gas or coaL Decision 

No. 71104 (April 2, 1968). See Decision No. C86-1626 at 2 (November 25, 1986) 

(Order Approving 1986 Fort St. Vrain Settlement) (quoting relevant portion of 1968 

decision which had the effect of disallowing excess costs, if nuclear power plant cost 

more than conventional power plant). When the Fort St. Vrain nuclear plant was 

finally placed into operation in January 1979, it never performed to commercial 

operational standards. 

In 1986, the Fort SI. Vrain nuclear plant was taken out of rate base, pursuant to 

the 1986 Fort St. Vrain Settlement Agreement (" 1986 Fort SI. Vrain Settlement")!, 

I. The 1986 Fort St. Vrain Settlement is attached to many documents in this Docket. 
For example, it is attached as • Appendix A' to the Supplemental Settlement Agreement 
(November I, 1991). The 1986 Fort SI. Vra.in Settlement resolved no less than six 
pending legal actions, four at the Colorado Supreme Court, one at Denver District 
Court, and one at the Commission, concerning various aspects of the Fort SI. Vrain 
morass. See Decision No. C86-162fi at 4 (Order Approving 1986 Fort St. Vrain 
Settlement) (table showing the six pending lawsuits, resolved as a result of the 
Settlement) . 
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approved by the Commission in Decision No. C86-l625 (November 25, 1986). The 

shareholders of Public Service Company of Colorado have taken large losses, as a 

consequence of removing Fort St. Vrain from rate base, and the unexpected design and 

operational problems with the nuclear plant. Richard C. Kelly, Chief Financial Officer 

of Public Service, testified at the evidentiary hearing that PSCo stockholders "have 

recorded approximately $400 million worth of losses as a result of Fort St. Vrain." 

Transcript of November 7. 1991 Evidentiary Hearing at 45 (testimony of Richard C. 

Kelly). 

According to the Application, the Company has two decommissioning options 

for Fort SI. Vrain. First, the Company could choose the option of early 

dismantlement. Second, Public Service Company could choose the prolonged (up to 55 

years) storage of the plant, followed by later decontamination and dismantlement. 

Early dismantlement would involve removing the radioactive components from 

the Fort St. Vrain plant within the next 3 years. (Early dismantlement is sometimes 

referred to in the pleadings by the acronym DECON, standing for "decontamination. ") 

The early dismantlement option would require an additional revenue stream of $]3.9 

million per year for twelve years to avoid recording a liability of $124 million in one 

quarter of business. 2 The amount of $124 million is the amount by which the 

Company's decommissioning reserves must be increased to accomplish early 

dismantlement. later dismantlement is referred to in the pleadings by the acronym 

SAFSTOR, standing for "safe storage." ~ PSCo Fort SI. Vrain Application at 4. 

The prolonged storage and later dismantlement SAFSTOR option is the current 

2. In essence, the trade-otT proposed in this Supplemental Settlement Agreement is a 
financial arrangement similar to a loan, whereby the consumers "loan" the Company 
the money to pay for early dismantlement through the 12-year rate increase, and the 
Company repays the loan through foregoing three Regulatory Principles for twelve 
years. 
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program. The Company has made clear it will pursue SAFSTOR, if the DECON 

option is not made possible via thi s Commission' s approval of the income stream 

required to implement early dismantlement. See, ~. Public Service's Motion to 

Cancel September 13, 1991 Supplemental Direct Testimony Due Date (filed September 

9, 1991). 

According to the Company, the costs of early dismantlement are the same, in 

absolute dollars, as the costs of later dismantlement. Early dismantlement expenses, 

however, would be incurred sooner, requiring that the Company immediately increase 

its decommissioning reserves by $124 million. (Current decommissioning reserves are 

based on the assumption that Fort St. Vrain will be dismantled after the SAFSTOR 

period, perhaps 55 years from now. Therefore, current reserves are inadequate to pay 

for early dismantlement.) See PSCo Fort St. Vrain Application at 4. According to the 

Company, early dismantlement "is distinctly preferable for all concerned because, by 

ensuring the dismantlement and removal of radioactive components within the next 3 

years, it eliminates a substantial amount of potential environmental, regulatory and 

financial uncertainty which will exist if these activities are postponed until the middle 

of the 21st century." Id. at 4. 

PSCo's April 24, 1991 Application proposed to pay for early dismantlement 

through the sale of electricity from a repowered Fort St. Vrain. The Company sought 

permission to repower the Fort St. Vrain generating station with natural gas, and a 

solar power facility. According to the Company, the rates for the power produced at a 

repowered (i.e., non-nuclear) Fort St. Vrain would be high enough to permit early 

dismantlement, and would be competitive with other alternatives. The Company 

requested expedited action on the Application because it needed to have Colorado PUC 

approval before the Company could finalize its request to the Nuclear Regulatory 

Commission to approve early dismantlement. Se~ PSCo Fort SI Vrain Application 
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at 6. The Company urged the Commission to approve the Application, beeause the 

Application was in the public interest: 

The Commission's favorable response to this Application will at once allow the 
early dismantlement of Fort St. Vrain's nuclear components and the renewed 
use of the plant in an environmentally beneficial and economical manner and 
which will, incidentally, avoid the waste of its still useful non-nuclear assets. 
Such response is consistent with, and required by, the public interest. 

PSCo Fort St. Vrain Application at 6 (filed April 24, 1991). 

But on June 21, 1991, the Concerned Citizens Congress of Northeast Denver, 

Vercenia Belcher, Emma Young Green, and Dorothy Starling ("Concerned Citizens 

Congress") (sometimes referred to as "Green et a!." or "Belcher et al. "; the 

Commission will use ·Concerned Citizens Congress") filed a Motion to Dismiss the 

Application. 

In the motion, the Concerned Citizens Congress argued that PSCo's 1991 Fort 

St. Vrain Application was an illegal attempt to breach the terms of the September 24, 

1986 Fort St. Vrain Stipulation and Settlement Agreement.3 The Concerned Citizens 

Congress argued that one of the essential features of the 1986 Fort St. Vrain Settlement 

was that the PSCo' s stockholders would pay for all future decommissioning of Fort S1. 

Vrain not allowed by the 1986 Settlement. Concerned Citizens Congress argued that it 

was only fair that the stockholders pay for the cost of decontaminating and dismantling 

Fort S1. Vrain, given that the ratepayers had paid so much for the Fort St. Vrain 

nuclear power plant, which had never worked properly. 

3 See 1986 Fort SI. Vrain Settlement ~ 11 at 14 (Entitled ·Obligation of Parties to 
Defend Stipulation and Settlement Agreement") ("Each of the parties agrees that it will 
take no action in regulatory or judicial proceedings or otherwise which will have the 
effect, directly or indirecUy, of contravening the provisions or purposes of this 
StipUlation and Senlement Agreement. "). 
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The Offiee of Consumer Counsel ("OCC") filed a response supporting the 

motion to dismiss filed by the Coneerned Citizens Congress, agreeing with the position 

of the Concerned Citizens Congress that PSCo's 1991 Fort SI. Vrain Application 

directly contravened the express tertns and intent of the 1986 Fort SI. Vrain Settlement. 

The OCC argued that the Commission "cannot materially alter the terms of this 

Agreement [1986 Fort St. V rain Settlement} relating to decommissioning costs without 

the consent of all the parties to the Stipulation.· OCC Response to Coneerned Citizens 

Congress of Northeast Denver's Motion to Dismiss at 2 (filed June 28, 1991). 

On July 2, 1991, the Commission held a Prehearing Conferenee, to hear 

argument on pending motions, and to set a proeedural schedule in this docket. At the 

Prehcaring Conference, the Commission heard argument on the motion to dismiss, and 

decided to deny the motion. In a later written decision, the Commission stated that it 

had the legal power to grant the Application, despite the 1986 Fort SI. Vrain 

settlement. The Commission held it had the "legal power to change or modify the 1986 

Fort SI. Vrain settlement, if the company demonstrates [1] facts establishing 'changed 

circumstanees' and that [2] a modification of the 1986 Settlement would be in the 

public interest." Decision No. C9l-898 at 3 (July 12, 1991). 

After the Commission announced orally at the prehcaring conferenee its 

decision to deny the motion to dismiss, it invited the parties to confer on a proeedural 

schedule. The parties requested, and were granted, additional time to develop and 

propose a schedule. 4 In the written decision issued following the prehearing 

• James K. Tarpey, attorney for Public Serviee, put the proposed schedule in written 
form in two letters to the Commission dated July 8, 1991 and July 9, 1991. In the July 
8, 1991 letter, Public Service proposed dividing the Commission's consideration of the 
Application into two "components" -- the first component involved hearings on the 
"fjnancial" aspect of Fort St. Vrain, i.e. the choice between DECON and SAFSTOR, 
where the letter proposeD hearings in March 1992; the second component relating to the 
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conference, the Commission adopted and set the schedule proposed in the July 9, 1991 

letter. The schedule culminated in a full week of evidentiary hearings on the merits of 

the Application commencing April 6, 1992. & Decision No. C9HlN at 4-6 (July 

12, 1991). Given that the repowering issue was taken out of the proceedings on the 

Application and deferred to an uncertain date in the future, many of the intervenors did 

not participate in the decommissioning and dismantlement portion of the Application. 

On September 9, 1991, Public Service Company filed a "Motion to Cancel 

September 13, 1991 Supplemental Direct Testimony Due Date.' The motion was 

unusual in that the Applicant sought to cancel, not delay, its Supplemental Direct 

Testimony, with the apparent intention to withdraw the Application. In the motion, the 

Company stated that unless Intervenors agreed to the DECON option, the Company 

simply intended to drop the DECON option and proceed with SAFSTOR. The 

Commission denied the motion to cancel. See Decision No, C91-1285 (September 23, 

1991). The parties engaged in prolonged settlement negotiations during September 

1991, which resulted in the proposed settlement agreement, filed on October 9, 1991. 

& Suwlemental Settlement Agreement, Part I "Background", 112 at 5 ("A series of 

negotiation was held throughout the month of September 1991. H). 

On October 9, 1991, three partiess -- the Office of Consumer Counsel, the 

Concerned Citizens Congress, and Public Service Company of Colorado -- filed the 

repowering of Fon St. Vrain, with no dates set. In the July 9, 1991 letter, Public 
Service proposed moving the hearings on the first component to April 1992. 

5. The 1991 Settlement Agreement was signed by threc of the four signatories to the 
1986 Fon SI. Vrain Settlement. The fourth signatory of the 1986 Agreement was the 
Colorado Public Utilities Commission, signed by then-Commission Chairman 
Ronald L. Lehr, and Commissioners Edythe S. Miller and Andra Schmidt. ~Q!; 1986 
Fon St. Vrain Settlement at 14 (signature page showing names of signatories for the 
four parties to the agreement). 
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initial Settlement Agreement. The settlement, on its face, was novel because the 

consumer advocates, who normally are vigorously opposed rate increases, urged the 

Commission to approve a $124 million rate increase with carrying costs over 12 years 

as a funding mechanism to institute the early dismantlement of Fort Sl. Vrain. 

On October II, 1991, the Commission conducted an all-day hearing to hear 

testimony regarding the proposed agreement.6 Del Hock, Chairman, President, and 

Chief Executive Officer of Public Service Company of Colorado, stated that the Fort 

SI. Vrain matter was "the most important and critical decision that the Public Service 

Company of Colorado has ever made." Transcript of October II, 1991 Settlement 

Hearing at 14. Mr. Hock urged the Commission to approve the Settlement Agreement, 

stating that the early dismantlement of the Fort St. Vrain nuclear reactor was in 

everyone's best interest, and that the sole issue was a financial one -- how to generate a 

revenue stream specifically dedicated to Fort St. Vrain to allow early dismantlement of 

Fort St. Vrain, without damaging the Company's bond ratings and stock prices. 

Transcript of October 11. 1991 Settlement Hearing at 15. The proposed settlement 

agreement solved this problem by creating a "regulatory asset" (the $13.9 million a 

year rate increase over a 12-year period, the amount needed to recover the additional 

cost of DECON and the associated carrying costs). Mr. Hock urged the Commission 

to promptly approve the Settlement Agreement, stating that the Company could not 

afford the costs of continuing to hold open both the DECON and SAFSTOR options, 

that the Company needed quick action in Colorado to obtain Nuclear Regulatory 

6 111e agreement and the hearing concerned solely the choice between the DECON 
and the SAFSTOR options for dismantling the nuclear reactor at Fort St. Vrain. The 
repowering issue is now completely separate from this Application. The Commission's 
approval today of the Supplemental Settlement Agreement means that this docket is 
closed. Should the Company wish to repower Fort St. V rain, it must file a new 
application. 
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Commission approval of DECON, and that the Company's ability to suspend work 

under a fIxed-price DECON contract with Westinghouse Corporation would expire 

soon. See Transcript of October 1 L 1991 Settlement Hearing at 23. 

In return for the revenue stream of $13.9 million a year needed to fInaoce early 

dismantlement, the Company agreed not to assert three Regulatory Principles for 

twelve years, which it asserted would reduce rates by a minimum of $13.9 million a 

year, or at create an estimated higher level of savings of $50.7 million a year. In 

addition, the Company committed, in the Settlement Agreement, to a 13-year program 

of shareholder-paid contributions to the Colorado Energy Assistance Foundation (the 

"Foundation")? During the 13 years, the Company's shareholders were obligated by 

the Settlement Agreement to donate a minimum of $13 million, and a maximum of $32 

million to the Foundation. See TranscrWt of October 11. 1991 .. Settlement HeariOg at 

18 .. 

Kathleen Mullen, attorney for the Concerned Citizens Congress, urged the 

Commission to approve the Settlement Agreement, but not for the reasons advocated by 

the Company. Ms. Mullen reviewed the long history of the fIght against the 

Company's Fort St. Vrain nuclear reactor, and stated that the ratepayers had paid 

hundreds of millions of dollars for service from Fort St. Vrain -- service which they 

never received. She argued that the Settlement Agreement was a fair compromise, 

because the value of the three foregone regulatory principles exceeded the rate increase. 

Also, she argued that the Supplemental Settlement Agreement was fair because it 

-----------.. ~-

7. The Colorado Energy Assistance Foundation was created by the Legislature in 
Colorado Revised Statutes § 40-8.5-104 (1991 Cum.Supp. VoLl7). The Foundation 
helps low-income people, the elderly, and the handicapped, who do not otherwise have 
the financial resources to meet their heating and other energy needs. See Colorado 
Revised Statutes § 40-8.5-101 (1991 Cum.Supp. VoLl7) (legislative declaration of 
purpose). 
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provided for a minimum of $13 million in shareholder-funded contributions to the 

Colorado Energy Assistance Foundation. This money to low-income consumers, Ms. 

Mullen argued, reflected the fact that low-income people had led the fight against Fort 

SI. Vrain, and therefore should receive some of the benefits from the settlement. Sec 

Transcript of October 11. 1991 Settlement Hearing at 29-30. 

Ronald J. Binz, Director of the Office of Consumer Counsel, admitted that the 

Settlement Agreement "is an outcome which I thought would never happen." 

Transcript of October 11. 1991 Settlement Hearing at 35. Mr. Binz emphasized that 

the OCC, and the Concerned Citizens Congress, began to realize during negotiations 

after the Commission denied the motion to dismiss, that a legal challenge to 

Commission approval of the ApplicationS would mean that the Company would 

abandon the DECON option, and default to the SAFSTOR option for decommissioning 

Fort St. Vrain. Id. Upon review, the OCC decided that it preferred the DEC ON 

option. Id. at 38. Mr. Binz stated that he felt the rate increases ($124 million plus 

carrying costs over 12 years) were more than offset by the value of the three foregone 

Regulatory Principles, and the Company's charitable contributions to the Colorado 

Energy Assistance Foundation. !l:L. at 40. Binz stated that he understood the 

Company's earnestness to put Fort SI. Vrain behind it. He concluded that the 

Settlement Agreement accomplished this purpose, in a manner which also afforded 

benefits to the ratepayers. Id. at 43. Binz urged the Commissioners to sign the 1991 

Fort SI. Vrain Settlement Agreement, as the members of the 1986 Commission had 

signed the 1986 Fort SI. Vrain Settlement. . Id. at 43. 

;; A court battle through judicial review of the Commission's decision, if the 
Commission eventually approved the Application and made the finding of 'changed 
circumstances· and that the Application was in the ·public interest", would go to state 
district court, then to the state supreme court, and could mean several years of 
litigation. 
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The three Commissioners, after hearing a full day of testimony concerning the 

Settlement Agreement, all stated that they were unwilling to sign the Settlement 

Agreement.9 Chairman Cook noted that the Commissioners, unlike the Commissioners 

who signed the 1986 Fort SI. Vrain Settlement, were not parties to the negotiations 

leading to the proposed Settlement Agreement. See Transcript of October II. 1991 

Settlement Hearing at 171. Commissioner Nakarado noted that the Commissioners 

"haven't had an opportunity, other than here, to know anything about what is going 

on" concerning the Fort St. Vrain negotiations, and that he would not lightly sign an 

agreement as being in the "public interest" without further evidence. Further, 

Commissioner Nakarado was unwilling to condone negotiations held in secret by some 

signatory parties without the Commissioners, with subsequent presentation of the 

resulting agreement on a "take it or leave it" basis. Signing such an agreement couW 

result in the same occurrence in the future, which Commissioner Nakarado did not 

believe to be in the public interest. See id. at 172. Commissioner Alvarez agreed with 

the analysis of her fellow Commissioners, and stated that she did not think she was 

legally bound by the 1986 Fort S1. Vrain Settlement, nor did she feel she could legally 

bind future commissioners, in the manner proposed by the Settlement Agreement. Id. 

at 175. 

The Commissioners, however, stated that they would be willing to consider a 

new agreement -- presented by the settling parties for Commission approval, rejection, 

9 The Supplemental Settlement Agreement accurately states the Commissioners' 
position at the October 11, 1991 hearing: "During the course of this conference, the 
individual Commissioners indicated that, while they had not reached a decision 
regarding the substantive portions of the proposed Settlement Agreement, they would 
not agree to be parties because they did not participate in the negotiations and 
development of the Agreement, they would not and could not bind themselves or future 
Commissioners and they disagreed regarding the binding effect of the 1986 
Agreement.· Sm:mJ.s:menlal Settlement Agreement at 5, , 13 (November 1, 1991). 
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or modification - provided that the new settlement did not require their signatures. Id, 

at 193 (remarks of Chairman Cook). The Commissioners vacated all procedural 

deadlines, but left open the November 7, 1991 date reserved for hearing on the Fort St. 

Vrain docket. The parties would then have time to re-negotiate the Fort St. Vrain 

matter, and possibly present a modified settlement agreement for Commission approval 

at an evidentiary hearing on November 7, 1991. 

On November 1, 1991, as discussed previously, the three settling parties -- the 

Office of Consumer Counsel, the Concerned Citizens Congress, and Public Service 

Company of Colorado -- med an unsignedlO Supplemental Settlement Agreement, in 

advance of the November 7, 1991 evidentiary hearing set by the Commission to 

consider a modified settlement. The Supplemental Settlement Agreement is divided 

into three parts: Part I (Background); Part II (Terms); and Part III (General 

Provisions). The terms of the Supplemental Settlement Agreement are virtually 

identiea1 to the October 9, 1991 settlement agreement. The prineipal differences 

between the two settlement documents are that the Supplemental Settlement Agreement 

does not provide for signature by the Commissioners (at our request, as discussed 

above), and that Part TIl provides for alternatives, in the event that certain 

contingencies anse, including the possibility that a later Colorado Public Utilities 

Commission would modify the agreement at some point during the Agreement's 

12-year (July 1993 - June 2005) duration. 

W The parties filed a signed original Supplemental Settlement Agreement at the 
Commission on November 13, 1991. Ronald Eim (Director) and Neil Tillquist 
(attorney) signed the Supplemental Settlement Agreement for Ute Office of Consumer 
Counsel. Kathleen Mullen signed the agreement on behalf of the Concerned Citizens 
Congress. D.D. Hock (President) and James K. Tarpey (attorney) signed the 
agreement on behalf of Public Service Company of Colorado. 
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m. Discussion. 

1. Early decommissioning of the Fort St. Vrain nuclear reactor is the best 
resolution for everyone. and clearly in the public interest. 

Although the Company has asserted that the choice between early dismantlement 

and later dismantlement involves no monetary di fference, that the two options cost thc 

roughly the same in "absolute terms,· see PSCo Fort SI. Vrain Application at 4-5, the 

Commission believes that the early dismantlement is preferable to later dismantlement. 

Even assuming that the two options cost the same, and even if the Company was not 

offering the rate concessions contained in the Supplemental Settlement Agreement, 

early dismantlement has many important benefits to the public over waiting and 

dismantling Fort St. Vrain under the SAFSTOR option. The Company apparently gave 

significant weight to the consumer groups' forewamings of prolonged litigation. We 

fcel that the benefits of early dismantlement justify the decision as in the public 

interest, even without the offsets extracted by the OCC and the Concerned Citizens 

Congress. 

a. Early dismantlement is preferable to SAFSTOR because it removes 
uncert;llnties caused by the Fort SI. Vrain nuclear reactor. 

Early dismantlement under the Supplemental Settlement Agreement removes 

significant financial, environmental, and regulatory uncertainties caused by the 

continued presence of a nuclear reactor at the Fort SI. Vrain power generation station. 

The financial uncertainty which early dismantlement will remove is the difficult, 

if not impossible task, of assigning a price tag to the dismantlement of Fort SI. Vrain 

sometime during the 2151 Century. Also of financial significance is the removal of 

health and acddent risks, and the significant maintenance costs. ~ Transcript of 

November 7. 1991 Evidentiary Hearing at 95-98 (testimony of PSCo vice president for 
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nuclear operations Clegg Crawford) (current maintenance costs are very high). The 

SAFSTOR option would let the Fort St. Vrain reactor cool down, and remove the 

nuclear materials as late as 55 years from now. The radioactivity of various reactor 

elements would be less in fifty years, but the cost of dismantlement may be far more 

than today's costs. For example, evidence at the November 7, 1991 hearing indicated 

that the cost of storing low-level radioactive nuclear waste has bcen going up at the rate 

of 11.8 percent per year for the last ten years. Transcript oCNovember 7. 1991 

Evidentiary Hearing at 97 (testimony of PSCo vice president for nuclear operations 

Clegg Crawford). See also TranscriJ21.of October 11. 1991 Hearing at 134 (public 

Service's contract with Westinghouse calls for Westinghouse to remove up to 140,000 

cubic feet of low-level waste atlliQJJ~J<lLl1ic feet. Assuming inflation averages at ten 

percent for the next ten years, and five percent thereafter; the cost of dispcsing low­

level waste would become $1, 7 million per cubic feet in the year 2043.) (testimony of 

PSCo vice president for nuclear operations Clegg Crawford) (in respcnse to questioning 

by Commissioner Alvarez). Over the next 50 years, should this escalation rate 

continue, the cost of storing the remaining approximately 115,000 cubic feet of low­

level nuclear waste could be much greater than presently anticipated. 

Furthermore, the ability to store radioactive material assumes the availability of 

storage sites. It is unclear whether radioactive storage sites will be available at any 

price in fifty years. Currently available sites are closing, with no state eager to open 

replacement sites to dump radioactive waste. ~ M.. at 93 (Crawford testimony) 

(Beatty, Nevada site for 10,000 cubic feet of low-level Fort SI. Vrain nuclear waste 

will close at the end of 1992) and M,. at 94-96 (Crawford testimony) (discussing present 

litigation obstacles with Governor of Idaho who opposes storage of nuclear waste in his 

state). At a minimum, the Commission believes that the past trends of high cost 
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escalations will continue. Thus, it is reasonable to conclude that decommissioning now 

will likely be significantly less expensive than waiting. 

Financial uncertainty concerning Fort St. Vrain is hurting the Company's stock 

and bond prices, according to testimony at the hearing. See Transcript of November 7. 

1991 Evidentiru::y Hearing at 57-58 (testimony of PSCo Chief Financial Officer Kelly) 

("There is no doubt in my mind that over the past 10 years Fort St. Vrain has created a 

cloud over our stock and bond rating. Any kind of positive news on the resolution of 

Fort st. Vrain will be seen as positive.") As Chief Financial Officer KeUy testified, 

Public Service, like all utilities, is a capital intensive corporation, with a $300 million 

construction program every year. rd. at 46. Currently, the Company is a "Ebb plus 

company, which is low investment grade" and has had trouble in the capital markets. 

rd. at 47. Mr. Kelly testified that removing the "cloud" of Fort St. Vrain from Public 

Service's stock and bond ratings, to the extent that it has a favorable impact upon the 

Company's cost of capital, 'will flow through to the ratepayers :in the next rate case." 

rd. at 58. 

Senior Financial Analyst Robert L. Eldand of the Colorado Public Utilities 

Commission Staff, which was the only party which took a position opposing the 

Supplemental Settlement Agreement, agreed that the stock and bond markets would 

favorably react to the early dismantlement of Fort St. Vrain, and that the early 

dismantlement of Fort St. Vrain would be in the interests of the financial health of the 

company. Transcript of November 7, 1991 Evidentiru::y HeariIlll at 178 (testimony of 

Senior Financial Analyst Robert L. Ekland) (Ekland also testified that early 

dismantlement could benefit the ratepayers. "The stronger the company is, within 

limits, the more favorable it is to the ratepayer's cost. "). 
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The negative effect of Fort St. Vrain -- at least a ·psychological" negative effect 

as discussed by Mr. Eldand; rd. at 178 -- is quite evident in Standard & Poor's Credit 

Analysis of the Public Service Company of Colorado. ~ Standard & Poor's 

Creditweek at 63-65 (October 21, 1991) (Exhibit 6 at November 1, 1991 Evidentiary 

Hearing). The Report calls successful decommissioning of Fort St. Vrain a 

·prerequisite· to the future financial health of the Company; states that 

decommissioning is a "liability to the shareholders· and that the ·ultimate cost of this 

process is unknown due to lack of industry experience and, therefore, is subject to 

escalation"; and summarizes the Fort St. Vrain defueling and decommissioning 

situation in a manner very favorable to the early dismantlement option: "Early 

decommissioning would remove a significant amount of uncertainty.· Standard & 

Poor's Creditweek at 64 (October 21, 1991). Thus, Wall Street observers seem to feel 

that the early dismantlement of Fort SI. Vrain will benefit the Company fmancially by 

removing uncertainty. Under our system of regulation, higher equity and credit costs 

are ultimately borne by the ratepayers, and consequently, lower costs will benefit the 

ratepayers. 

Early dismantlement, under the terms of the Supplemental Settlement 

Agreement we are approving today, removes additional fmancial uncertainty for the 

ratepayers of Public Service. Under the terms of the agreement, all early 

dismantlement cost overruns (over the budgeted $124 rnillion, including carrying costs) 

will be borne exclusively by Public Service. The Commission wants there to be no 

doubt that the income stream produced by -this agreement is not open-ended, and that 

the Company's obligation to complete decommissioning, once begun, is fixed. If early 

dismantlement costs are less than anticipated, however, the ratepayers will receive the 

benefits. See Supplemental Settlement Agreement Part II at 6, 115 (Terms) ("In the 

event the remaining actual cost of early dismantlement is less than $124 million. the 
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amortization shall be reduced accordingly; in the event the remaining actual cost 

exceeds $124 million, the amortization shall not be increased. H). The consumers will 

be placed in a relatively favorable position by early dismantlement - they will receive 

the protections of a fixed-price contract from cost overruns, and the benefits of a 

flexible costs contract should the early dismantlement expenses be less than calculated. 

In fact, Mr. Warembourg testified at the evidentiary hearing that the Company's $124 

million estimate was very conservative, and that it would not be unusual for the costs to 

actually be less. ~ Transcript of Noyember 7. 1991 Evidentiary Hearing at 113-118 

and 129 (testimony of Don Warembourg). The Commission notes here that it will 

earefully audit the contract expenditures to assure the public that its dollars are being 

appropriately spent. 

In addition to removing financial uncertainties, early dismantlement will remove 

environmental and regulatory risk. The environmental and regulatory uncertainties 

which early dismantlement would remove include the possibility of much stricter 

Nuclear Regulatory Commission ("NRC") rules for dismantlement of reactors 50 years 

from now. At present, Public Service has negotiated a fixed-price contract with 

Westinghouse, which is likely to win NRC approval. 

Don Warembourg, manager of nuclear production for PSCo, who was one of 

the principals who helped negotiate the contract, describes the contract with 

Westinghouse as "clearly defined" in its work scope. In testimony at the evidentiary 

hesting, Mr. Warembourg detailed the four-month negotiating process the Company 

had with Westinghouse to assure that both sides had a ·complete understanding" of the 

project, to eliminate all surprises. See Transcript Qf November7. 199J Eviqentjary 

Hearing at 117-118 (testimony of Don Warembourg). In response to questioning from 

Commissioner Alvarez, Mr. Warembourg testified that the Company had a • good 
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handle" on the administrative costs for winning approval from the Nuclear Regulatory 

Commission for early dismantlement under the DECON plan. Id. at 129. 

Mr. Warembourg, based on his 30 years of experience on the Fort St. Vrain 

project and in dealing with the Nuclear Regulatory Commission and its predecessor, the 

Atomic Energy Commission, Id. at 128, testified, that "[i]f we project future 

regulations from the NRC based on history, we can only project that they are going to 

get more restrictive." Transcript of November 7, 1991 Evidentiary Hearing at 133 

(testimony of Don Warembourg) (in response to questioning by Chairman Cook). In 

contrast to the future uncertainty of NRC rules and approval, the early dismantlement 

proposal is at a stage where NRC approval is imminent. Clegg Crawford, PSCo vice 

president for nuclear operations, testified that the Company submitted its 

decommissioning plan to the Nuclear Regulatory Commission on November 5, 1990, 

and that "we are very optimistic that we will have approval from the NRC of that 

decommissioning plan in the first half of 1992." Transcript of November 7. 1991 

Evidentiary Hearing at 89 (testimony of Clegg Crawford). 

Although the costs of future dismantlement of nuclear reactors may be very 

high, Public Service Company may have received a favorable price for the early 

dismantlement of Fort St. Vrain from Westinghouse. As Mr. Crawford testified, Fort 

St. Vrain will be the first commercial reactor to be decommissioned under the new 

decommissioning rules adopted by the NRC. Transcript of November 7. 1991 

Evidentiary Hearing at 90 (testimony of Clegg Crawford). In response to questioning 

by Commissioner Nakarado, Mr. Warembourg would not state that it was possible that 

the next contract Westinghouse will offer to enter into would be substantially more 

expensive than the Fort St. Vrain early dismantlement contract, but he did state, "1 

believe Westinghouse has entered into this contract on the basis of future business, and 

certainly I think there is some aspect of that in terms of their bid to us. And 1 think 
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they would like to establish themselves in the business.' Transcript of November 7. 

1991 Evidentiary Hea.d!:lg at 131 (testimony of Don Warembourg). 

b. Early dismantlement is preferable to SAFSTOR on the policy grounds of 
inter-generational equity. 

The Commission believes that postponing the dismantlement of the Fort SI. 

Vrain until the next century would be an unfair shift of risk to future generations. As 

discussed above, we believe it may well be that the future dismantlement of Fort St. 

Vrain will be more expensive than the DECON option, and that environmental and 

regulatory costs may be greater 50 years from now. Even if the costs were the same, 

however, we do not believe it morally defensible to encumber future generations with 

the risks and the costs of dismantling Fort St. Vrain. 

It is this generation that made the decision to build this nuclear plant, and it is 

this generation that received the power generated by the plant. This Commission is 

unwilling to close its eyes to potential future environmental and fInancial risks being 

passed on to future generations for purposes of political expediency. This generation 

must bear the responsibility for its actions. We compliment the parties for reaching the 

accords in the Supplemental Settlement Agreement, and strongly support the agreement 

by these Colorado stakeholders to accept the clear responsibility to decontaminate the 

Fort St. Vrain power plant. 

2, The Three Foregone Regulatory principles at least offset the rate increase, 

The Agreement calls for financing the early dismantlement of Fort St. Vrain 

over a 12-year period, starting on July I, 1993, with an annual $13.9 million electric 

rider placed into effect each July 1st thereafter, until July 1, 2004, in order to collect 

the S 124 million in decommissioning costs and carrying CDsts needed to effect lhe early 
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dismantlement of Fort St. Vrain. ~ SUWlemental Settlement Agreement, Pan n at 

7, 1 16 (ferms). As explained by the Company's Chief Financial Officer Mr. Kelly, 

the Company could not choose the preferable early dismantlement option without • the 

creation of a regulatory asset, and as such a revenue stream which, as we have pointed 

out in the settlement agreement is about $13.9 million per year, which is that revenue 

stream that allows us to create the regulatory asset and avoid the write-down of $124 

million.· Transcript of November 7. 1991 Evidentiary Hearing at 46 (testimony of 

Richard C. Kelly). 

In addition to the benefits of early dismantlement discussed in the previous 

section, the Company in the Supplemental Settlement Agreement has agreed to what 

amounts to multi -million dollar rate concessions by giving up the right to assert what 

we will call three "regulatory principles" for the 12-year (July 1993 - June 2005) life of 

the Agreement. See Supplemental Settlement Agreement n 1 16 at 7-8 (ferms) 

(detailing the three regulatory principles). Although much of the discussion at the 

evidentiary hearing involved attempting to assign an exact dollar value of the 

concessions using estimates from the test year used to calculate the 1991 Public Service 

rate ease, it suffices to summarize that the Commission believes that the value of the 

thrce regulatory principles will exceed $13.9 million per year during the life of the 

agreement. Dr. George Parkins, Chief of the Commission's Energy Section, has 

calculated that the cost to the average residential customer per month of the $13.9 

million electric rider would be approximately 43 cents a month, while the benefit of the 

rate concessions contained in the Supplemental Settlement Agreement is an 

approximately $1.44 per month decrease in rates for the typical residential customer. 

Thus, there is a net monetary benefit to the average residential and commercial 

customer from the terms of the Supplemental Settlement Agreement. 
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In concluding that benefits of the rate concessions exceed the rate increases, the 

Commission is especially persuaded by the testimony of the consumer advocates 

favoring the rate increases. See Transcript of October 11. 1991 Settlement Hearing at 

43 (testimony of Office of Consumer Affairs Director Ronald 1. Binz) (The OCC 

agreed to remove the $124 million fmancial barrier to Company to achieve the goal of 

early dismantlement "only with offsetting benefits to the ratepayers."); Transcript of 

October 11. 1991 Settlement He<lnM at 32 (testimony of Kathleen Mullen of 

Concerned Citizens Congress) (Concerned Citizens Congress' position was that the 

1986 Fort St. Vrain Settlement Agreement meant that the next generation of ratepayers 

was not required to pay $13.9 million over the next 12 years to dismantle Fort St. 

Vrain, therefore, "Public Service Company during the same period of time is going to 

have to give up at least $13.9 million a year in revenue that they would have otherwise 

gotten. And that is the fundamental consideration to us. "); T19.nscript of November 7, 

1991 Evidentiary Hearing at 144 (testimony of OCC Senior Financial Analyst Paul R. 

McDaniel) (value of the first regulatory principle alone may equal the rate increase). 

As we have discussed earlier, the Commission congratulates the parties on their 

politically courageous resolution of the Fort St. Vrain problem, a solution which may 

have been particularly difficult for the consumer advocates because it meant agreeing to 

a rate increase. Upon independent review of the evidence, we agree with the 

assessment of the signatory parties that the value of the three regulatory principles 

exceeds the rate increase, needed as a funding mechanism to allow the early 

dismantlement of Fort St. Vrain. The Agreement means that a nuclear plant will be 

dismantled - benefitting the environment and removing risks to future generations in the 

long-term and the Agreement means consumers will benefit from company 

concessions in the short-term, which will more than offset any rate increase. The 

Supplemental Settlement Agreement is in the public interest. 
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3. Colorado Energy Assistance Foundation contributions and other benefits of 
the agreement to the public further make the agreement in the llublic interest. 

Finally, the Supplemental Settlement Agreement contains several other benefits 

to the people of Colorado, an important one being funding for the Colorado Energy 

Assistance Foundation. The Agreement will assure that Public Service Company 

donates a minimum of $13 million, and up to $32 million, to the Foundation. See 

Supplemental Settlement Agrt!ement II 1 18 at 10-11 (Terms). Unlike the other 

provisions of the Supplemental Settlement Agreement, the shareholder-funded 

contributions for low-income energy assistance will begin upon Commission approval 

of the Supplemental Settlement Agreement, and will remain in effect for a total of 13 

years, not 12 years. For each of the 13 years, Public Service Company's shareholders 

pledge to donate $1 million to the Foundation. Thc shareholders further agree to match 

dollar-for-dollar PSCo's customers' contributions to the Foundation, up to $2 million 

during the first 12 months of the matching program, and up to $2.5 million annually 

for the followiog 12 years. See id. 

To further ensure the success of the matching program, the Agreement obligates 

the Company to aggressively solicit customer contributions to the Foundation to benefit 

the less fortunate, through the option of a customer billing check-off mechanism for the 

Colorado Energy Assistance Foundation. ~ SYpplementai Settlement Agreement II 1 

19 at 12 (Terms).l1 The Company's commitment to the Foundation is strong; the 

Company contributions to the Foundation will continue even if the Supplemental 

Settlement Agreement is tenninated as a result of a breach of the agreement by Public 

l! The Commission approved a $44.1 million customer refund in the "Gas Search" 
ease. Docket No. 90A-743EG. See Decision No. C91-1544 (November 22, 1991). 
The Gas Search bill credits will probably appear on PSCo's gas customers' March 1992 
bills, in time to coordinate with the Fort St Vrain program for the Foundation. 
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Service Company, or as the result of certain actions by the Commission. See 

SUIl,lllementaJ Settlement Agreement III' 25 & 21 at 14-15 (General Provisions). 

The Agreement provides other possible benefits to consumers, including the 

sharing of one-half of the net recovery from the Company's litigation against the 

United States Department of Energy and the State of Idaho, with respeet to the storage 

of Fort St. Vrain spent fuel at the Department of Energy's Idaho National Engineering 

Laboratory.12 ~ SYpjJlementaJ Settlement Agreement II , 20 at 12 (Terms). Mr. 

Crawford testified that the cost of delay caused by the State of Idaho has been 

approximately $2.5 million per month for the last 22 months, or $55 million, and that 

these delays are continuing. See Transcript of Noyember 1, 1991 Evidentiary Hearing 

at 1 DO (testimony of Clegg Crawford). Thus, assuming the Company recovers any of 

these damages in litigation, the consumers could benefit by an additional amount from 

the Supplemental Settlement Agreement. 

III. Conclusion. 

In summary, the Supplemental Settlement Agreement is a carefully balanced 

resolution of the Fort St. Vrain decommissioning problem, which benefits the people of 

Colorado llllil. Public Service Company of Colorado by avoiding a host of potentially 

escalating unknowns, by accepting today a fixed price for the early dismantlement and 

decommissioning of the Fort St. Vrain nuclear reactor. The Commission unanimously 

12. Recently, Public Service has stopped all shipment of Fort St. Vrain nuclear waste 
to Idaho. The Company is now storing the waste near in Colorado on the Fort SI. 
Vrain site. ~ ·SI. Vrain Fuel Stored Near Plant," Denver Post December 27, 1991 
at C-l, and ·SI. Vrain Keeps Its Nuclcar Waste: Rocky Mountain News December 
21, 1991 at 6. (discussing reeent events in the federal litigation involving PSCo, 
Governor Andrus ofIdaho, and the U.S. Department of Energy, where a federal judge 
banned Public Service from making further shipments of Fort SI. Vrain nuclear fuel 
elements to the Idaho National Engineering Laboratory. until the Department of Energy 
wins an Idaho air quality permit). 
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approves the Supplemental Settlement Agreement beeause the agreement IS In the 

public interest. 

THEREFORE THE COMMISSION ORDERS THAT: 

L The Commission hereby approves the Supplemental Settlement Agreement 

(signed copy filed November 13, 1991) attached as Appendix 'I' to this Decision. 

2. The 20-day time period provided in Colorado Revised Statutes § 40-6-114(1) 

(1991 Cum.Supp. Vo1.17) to file an application with the Commission for rehearing, 

reargument, or reconsideration of this Decision, begins on the day after the release date 

(mailing date) of this Decision. 

3. This order is effective on its date of mailing. 

ADOPTED IN SPECIAL OPEN MEETING ON November 21, 199 L 

(S ( A tj 

ATTEST: A Tl!tIE aJ!'I' 

Cf2;:JfO 
RobertL T~ 
Acting 01 rector 

THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF COLORADO 

ARNOLD H. COOl( 

GARY l_ NAKARADO 

CHRISTINE E. H. ALVAREZ 

COrml1sS10ners 
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The COLORADO OFFICE OF CONSUMER COUNSEL ("OCC"), EMMA YOUNG '_I I C 

GREEN, DOROTHY STARLING, VERCENIA BELCHER and CONCERNED CITIZENS 

CONGRESS OF NORTHEAST DENVER ("Green, ") and PUBLIC SERVICE 

COMPANY OF COLORADO ("Public service Company" or "Company") hereby 

enter into the following Supplemental Settlement Agreement. 

I. BAqKGROUND 

1. On September 24, 1986, the above-named parties together 

with the PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO 

("PUC" or "conunission") entered into a stipulation and Settlement 

Agreement ("1986 Agreement") concerning all of the pending 

litigation and PUC proceedings regarding Fort St. Vrain. This 

litigation was described in the 1986 Agreement, which is attached 

hereto as Appendix A and incorporated herein by reference. 

2. The purpose of the 1986 Agreement was to settle all of the 

above-described litigation and to resolve all regarding Fort 

St. Vrain. The 1986 Agreement provided for the dismissal of the 

proceedings pending before the Conunission and the courts; 

elimination of Fort st. Vrain from the cost of service; payment of 

certain refunds by the Company; and a "buy back" rate for power 

subsequently produced by Fort st. Vrain. 

3. The parties to the 1986 Agreement resolved the issue of 

futUre regulatory treatment of Fort st. Vrain, in paragraph J as 

follows: 
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Public Service agrees that in any future rate 
proceeding before the PUC, it will include no 
capital investment, operating expens~s (as 
determined based on principles used ln 1&S 
1640), or decommissioning expenses relating to 
Fort st. Vrain in its PUC cost of service or 
otherwise reflect such investment and expenses 
in puc rates . 

4. The parties to the 1986 Agreement explicitly stated that 

the settlement of the Fort st. Vrain issues contained in the 

Agreement constituted "a just and reasonable resolution of all 

issues involving the past, present, and future regulatory treatment 

of the Fort st. vrain," except for certain matters outlined in 

paragraph 5 of the Agreement. Each party further pledged (in 

paragraph 11) that it would 

[t]ake no action in regulatory or judicial 
proceedings or otherwise which would have the 
effect, directly or indirectly, of 
contravening the provisions or purposes of 
this stipulation and Settlement Agreement. 

[Each party] will take all reasonable steps 
to support the continued effectiveness of this 
stipulation and Settlement Agreement. 

5. On Aprii 24, 1991 Public Service Company filed with the 

Commission an application seeking authority, as appropriate, for 

the repowering of Fort st. vrain; for the issuance of such 

certificates of public convenience and necessity as may be 

necessary; for the modification of such PUC decisions as may be 

necessary; for the authorization of a rate methodology to be used 

for power produced by the repowered facility which would allow 

recovery of the additional costs associated with early 

dismantlement; for the granting of such relief on an accelerated 
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basis; and for such other relief which may be necessary or 

appropriate. 

6. The application was assigned as Docket No 91A-281E. Due 

and proper notice was given of the application and various 

petitions to intervene were duly filed with the PUC. 

7. Both acc and Green, et protested Public service 

Company's application, stating among other things that it was in 

violation of the 1986 Agreement. In addition, Green, al., filed 

a motion to dismiss Public Service company's application, alleging 

that the relief sought by the Company could not be granted because 

it was in contravention of the terms and conditions of the 1986 

Settlement Agreement. The acc filed a legal memorandum supporting 

the motion to dismiss. Public service company filed its response, 

alleging that the relief could be granted and that the motion 

should be denied. 

8. A prehearing conference was held on July 2, 1991. Green, 

Motion to Dismiss was argued during this pre-hearing 

conference and was denied by the Commission for the reasons set 

forth in its July 10, 1991 Decision No. C91-898, which is attached 

hereto as Appendix B and incorporated herein by reference. Green, 

et made it clear at this pre-hearing conference that any 

modification of the terms of the 1986 Agreement would be 

challenged both before the Commission and in the appellate courts, 

if necessary, unless any such modification was concurred in by all 

parties to that Agreement. 
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9. As a result of the pre-hearing conference on July 2, 

1991, and further discussions among the parties, certain 

preliminary matters were addressed, and these are discussed in 

Decision No. C91-89!l. Among such matters was a procedural schedule 

leading up to hearings on Public Service company's application in 

April 1992. 

10. Because of the protests and threatened legal challenges 

to Public Service company's April 24, 1991 application, it became 

clear that, absent SOme negotiated agreement among the signatories 

to the 1986 Agreement, these issues would be subjected to 

protracted litigation. 

11. Because protracted litigation of the issues related to 

Public Service company's April 24, 1991 application would make the 

early dismantlement of Fort st. Vrain an untenable option 

financially for Public service company, the company contacted all 

intervenors in Docket No. 91A-281E and proposed an alternative 

method of dispute resolution, the sole purpose of which was to 

resolve the financial aspects of early dismantlement of Fort st. 

Vrain with the express understanding that the issue of repowering 

Fort st. Vrain would be postponed to another time. Several 

Intervenors responded that their interests lay with the repowering 

portion of the Application only, and, therefore, they chose not to 

participate in any settlement discussions with respect to the 

financial aspects of early dismantlement of Fort st. Vrain. Public 

service Company, in suggesting this settlement process, represented 
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that unless it has a funding mechanism to recover the $124 million 

shortfall in the recorded liability for early decommissioning 

(DECON), it must choose the long-term storage before dismantlement 

(SAFSTOR) method. The other parties, by participating in this 

alternative dispute process, have not endorsed and are not hereby 

endorsing DECON over SAFSTOR or any other alternative 

decommissioning method. 

12. A series of negotiations was held throughout the month of 

September 1991. The participants in the various negotiations were: 

Public Service Company, the OCC, Green, et al., and the Staff of 

the Commission as well as several other intervenors. The result 

was a proposed Settlement Agreement, the terms of which had been 

agreed to by the Company, the OCC and Green, et al., all of whom 

are signatories to the 1986 Agreement. 

13. The proposed Settlement Agreement was presented to the 

PUC for its consideration on October 9, 1991. A prehearing and 

settlement conference regarding this proposed Settlement Agreement 

was held before the PUC on October 11, 1991. During the course of 

this conference, the individual Commissioners indicated that, 

while they had not reached a decision regarding the sUbstantive 

portions of the proposed Settlement Agreement, they would not agree 

to be parties because they did not participate in the negotiations 

and development of the Agreement, they would not and could not bind 

themselves or future Commissioners and they disagreed regarding the 

binding effect of the 1986 Agreement. 
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14. Although the parties disagree regarding the binding 

effect of the 1986 Agreement and the authority of this Commission 

to bind future Commissioners in settlements of contested litigation 

in the appellate courts, they agreed to enter into further 

negotiations to determine whether a final settlement of the Fort 

St. Vrain decommissioning issues could be achieved without the 

commissioners being signatories to such an agreement. The 

following Supplemental Settlement Agreement is the result of such 

further negotiations. 

15. Public Service Company is authorized to amortize as a 

cost of service up to $124 million of decommissioning costs and the 

associated carrying cost. For purposes of this Supplemental 

Settlement Agreement, it is assumed that the decommissioning amount 

of $124 million reflects the approximate remaining cost of an early 

dismantlement approach to decommissioning in excess of the 

liability recorded on the Company's books at June 30, 1991. In the 

event the remaining actual cost of early dismantlement is less than 

$124 million, the amortization shall be reduced accordinglYi in the 

event the remaining actual cost exceeds $124 million, the 

amortization shall not be increased. The Company is not authorized 

by this Supplemental Settlement Agreement to amortize or in any 

other manner to recover from customers any cost related to the 

defueling of Fort st. Vrain. Public Service Company represents 
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that the financial provisions of this Supplemental Settlement 

Agreement are to provide the Company the opportunity to use the 

DECON rather than the SAFSTOR decommissioning method. In the event 

that the Company uses the SAFSTOR method of decommissioning, this 

Supplemental Settlement Agreement is terminated. 

16. Based upon $124 million in decommissioning costs, a 12 

year amortization period and 9% as an assumed carrying cost, $13.9 

million is the amount to be charged to customers each year 

beginning July 1, 1993 for 12 years. 

The method by which the $13.9 million shall be collected 

annually is as follows. On July 1, 1993 and on each July 1 

thereafter through July 1, 2004, an electric rider shall be placed 

in effect for the purpose of increasing electric base rate revenues 

in the amount of $13.9 million for the following 12 months. On 

July 1, 1994 and on each July 1 thereafter through July 1, 2004, 

the electric rider shall reflect an amount calculated to collect or 

credit during the following 12 months any undercollection or 

overcollection of the $13.9 million during the measuring period 

(which, for July 1, 1994, is the 9 months ended March 31, 1994 and 

for each subsequent July 1 is the 12 months ended the previous 

March 31). On october 1,2005 a one-time adjustment to customers' 

bills shall be made for any overcollection or undercollection 

occurring from April 1, 2004 through June 30, 2005. 

17. In consideration for the authorization to charge $13.9 

million to customers each year for 12 years commencing July 1, 
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1993, the following conditions shall be adhered to during the same 

period. 

a) wi th respect to Public Service company' scapi tal 

structure, no adjustment shall be made for regulatory purposes if 

the basis for such adjustment relates to Fort st. Vrain. 

b) With respect to construction work in progress (CWIP), 

the present regulatory treatment (i.e., CWIP including allowance 

for funds used during construction (AFUDC) is included in rate base 

and AFUDC is included as an offset to earnings) shall continue. 

However, it is agreed that Public service Company may pursue 

different CWIP treatment during the 12 years with respect to new 

generating units (defined as any power plant in excess of 200 MW or 

any jointly-owned plant where the company's share is more than 100 

MW) other than the repowering of Fort st. Vrain. In the event the 

company proposes different CWIP treatment with respect to such new 

units, the other parties are not restricted as to any position they 

may wish to advocate regarding such a proposal. 

c) with respect to other (than pension) Postretirement 

Employee Benefits (OPEB), it is noted that the treatment prior to 

July 1, 1993 is detailed in Revised Settlement Agreement I, which 

was filed in Docket Nos. 91S-091EG and 90F-226E and approved in 

Decision No. C91-91B. Effective July 1, 1993, the company shall 

implement accrual accounting for regulatory purposes in accordance 

with the provisions of Financial Accounting Standard No. 106, 
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issued by the Financial Accounting standards Board, modified as 

follows: 

the Company's actuarial calculation shall include a 

return on assets that reflects monthly 

contributions net of benefit payments throughout 

the year; 

the attribution period shall reflect each 

employee's expected retirement date rather than the 

full eligibility date; 

a forty year levelized principal and interest 

amortization period shall be used for the 

transition obligation of moving to accrual 

accounting; and 

accounting for OPEB life insurance shall be 

retained on a pay-as-you-go basis. 

Public Service Company is authorized to record on its 

balance sheet and to recover in its cost of service any deferred 

costs resulting from this modified regulatory treatment of OPEB. 

Furthermore, the Company will place 100% of the amounts collected 

from customers as a result of accrual accounting for OPEB in one or 

more trust funds, similar to the pension plan trust fund. 

d) Administrative and general costs shall be allocated 

to Fort st. Vrain so as to reflect the portion of such costs 

attributable to Fort st. Vrain. The costs calculated hereunder 

shall not be included in the Company's cost of service. 

12330.3D 9 



Appendix 1 to December 271 1991 1 Commission Order Approvtng Supplemental 
Settlement Agreement, ~ket No. 91h-28lE, Decision No. }1-l5l4 

Page 10 of 42 Pages 

18. In addition, upon approval of this Supplemental 

Settlement Agreement, Public Service company shall make certain 

contributions to the Colorado Energy Assistance Foundation (CFAF) 

as described herein. contributions made to the CEAF pursuant to 

this Supplemental Settlement Agreement are "below-the-line n 

expenses for ratemaking purposes and shall not be included in the 

Company's cost of service. 

For the purposes of this paragraph 18, the first 12 

calendar months following approval of the instant Supplemental 

Settlement Agreement by the PUC shall be referred to as "Year 1". 

Successive 12 month calendar periods for an additional 12 years 

shall be referred to as "Years 2 through 13". 

within 30 days following the beginning of Year 1, the 

company shall contribute $1 million to the CEAF. For the first 

year, the company pledges to match dollar for dollar all 

contributions by Public Service Company customers received by CEAF 

as a result of the billing check-off mechanism and/or refund 

donation option, explained more fully below, provided that said 

matching shall not exceed $2 million. The initial $1 million 

shall be taken into account in calculating the Company's dollar for 

dollar matching contribution and the maximum for matching purposes. 

Within 30 days following the beginning of each year of 

years 2 through 13, the Company shall contribute $1 million to 

CEAF, provided, however, that the following condition is met: CEAF 

must first certify that 95% of the Company's contribution at the 
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beginning of the previous year was distributed during that year to 

qualified individuals. If the distribution percentage is less than 

95%, then the company's contribution at the beginning of the 

current year shall be calculated by multiplying $1 million times 

the lesser percentage. 

For each year of Years 2 through 13, the Company pledges 

to match dollar for dollar all contributions by public Service 

company customers received by CEAF as a result of the billing 

check-off mechanism and/or refund donation option, explained more 

fully below, provided that said matching shall not in any year 

exceed $2.5 million. The initial contribution at the beginning of 

each year shall be taken into account in calculating the Company's 

dollar for dollar matching contribution and the maximum for 

matching purposes. 

Public service company's matching contribution for each 

year shall be made on a quarterly basis and the final quarterly 

payment shall be made within 30 days following the expiration of 

such year. 

Initial and matching contributions and any other 

contributions made by Public service Company to CEAF pursuant to 

this supplemental Settlement Agreement shall be made with the 

specific direction that the contributions shall be used solely for 

direct energy assistance benefits for LEAP-qualified persons whose 

incomes do not exceed 150% of poverty. 

12330.3D 11 
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19. At the beginning of Year 1 and each year of Years 2 

through 13, the Company, by means of a billing insert, shall 

solicit customer contributions to CEAF through a billing check-off 

mechanism and, if applicable, the option of a donation of any 

customer refund then pending. In addition, if any refund during 

the year in excess of $5 million is to be made, the Company, by 

means of a billing insert issued in the billing cycle prior to the 

refund billing cycle, shall solicit a donation of said refund, 

provided, however, that only one such additional solicitation each 

year shall be required. The additional solicitation each year 

shall be directed toward the largest refund anticipated by the 

Company in each year. The Company shall confer with the OCC and 

the CEAF regarding the form and content of the billing insert. 

20. The parties are aware of a dispute among Public Service 

Company, the Department of Energy and the State of Idaho with 

respect to the storage of Fort st. Vrain spent fuel at DOE's Idaho 

National Engineering Laboratory located in the State of Idaho and 

associated shipping delays. In the event that Public Service 

Company pursues this dispute with the Department of Energy or the 

State of Idaho now or in the future, is able to obtain recovery of 

some or all of its expenditures resulting from this dispute and 

receives recovery in cash payments, the Company's electric 

customers are entitled to, and shall receive in the form of a 

refund or credit, one-half of the net (after fees, including legal 

fees, and costs are first deducted) of any cash payments so 

12330.30 12 
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received. The parties agree that the control of any litigation, 

including the decision of whether to institute any such litigation, 

is within the sole discretion of the Company. 

21. Within sixty days from the effective date of this 

Supplemental Settlement Agreement, public Service company will 

reimburse counsel for Green, et al., for the attorney fees incurred 

based upon actual time spent in connection with Docket No. 91A-281E 

and the instant Supplemental Settlement Agreement. It is 

understood that the amount of these fees is currently anticipated 

to be approximately $7,000, but if additional proceedings or issues 

require the expenditure of more time by counsel for Green, et al., 

Public Service company will reimburse counsel for Green, et al., 

for the total time actually spent in conjunction with this matter. 

III. GENERAL PROVISIONS 

22. This Supplemental Settlement Agreement is a supplement to 

the 1986 Agreement and shall become effective only upon execution 

by the OCC, Green, and Public Service company and approved 

by the puc on a timely basis. 

23. The 1986 Agreement shall remain in full force and effect 

except as specifically supplemented herein. This Supplemental 

Settlement Agreement entered into upon the express understanding 

that it constitutes a final settlement of the Fort St. Vrain 

decommissioning issues. The undersigned parties agree that this 

Supplemental Settlement Agreement constitutes a just and reasonable 

12330.3D 13 
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resolution of these issues. The parties specifically assert, and 

it is conclusively presumed, that the purpose and intent of this 

supplement to the 1986 Agreement are to remove financial 

impediments to the early dismantlement of Fort st. Vrain while 

retaining the relative financial responsibilities of the Company 

and the customers as set forth in the 1986 Agreement with respect 

to all costs related· to Fort St. Vrain and to provide contributions 

from the Company to the CEAF. 

24. This Supplemental Settlement Agreement shall remain in 

effect until all the obligations of the parties have been 

completely discharged. This Supplemental Settlement Agreement is 

an integrated whole and any breach of any of its terms and 

conditions renders the prospectiVe obligations under this Agreement 

null and void and the parties further agree that, in such event, 

the provisions of the 1986 Agreement shall control; provided, 

however, that in the event Public Service Company breaches this 

Agreement, Public Service Company's commitments to contribute to 

CEAF, Which are specified in paragraphs 18 and 19 herein, and the 

post breach requirements specified in paragraph 26 through 29 

herein shall remain in effect. 

25. Should the commission, after initially approving this 

Agreement, at some future date enter any order(s) or promUlgate any 

rule(s) which, directly or indirectly, modifies any of the terms 

and conditions of this Supplemental Settlement Agreement, this 

Agreement shall thereupon be terminated and will have no 

12330.3D 14 



Appendix 1 to Oecembe y 27, 1991, CO~i&sion Order Appr~ king Supplemental 
Settlement Agreement, )cket No. 91A-281E, Decision Nc ~91-1514 

Page 15 of 42 Pages 

prospective operation, force or effect, except as provided in 

paragraphs 18 and 19 and 26 through 29 herein. 

26. In the event that the Commission, at some future date, 

modifies by order or rule any of the terms and conditions of this 

Supplemental Settlement Agreement, the parties shall immediately 

jointly appeal that portion only of such decision to the Denver 

District Court and jointly apply for an immediate stay of that 

portion only of the Commission's decision permitting recovery of 

any portion of the DECON costs pending the appeal. If the Denver 

District Court, for any reason, does not grant the stay, during the 

entire pendency of the appeal, or if the stay is vacated while on 

appeal at the district or appellate courts, Public Service Company 

shall deposit in escrow with the Clerk of the Denver District Court 

any monies collected from its customers relating to the 

decommissioning of Fort St. Vrain. 

27. All parties to this Supplemental Settlement Agreement 

agree that in any appeal arising out of the action by the 

commission described in paragraph 26 herein, they waive any right 

to assert mistake of fact or of law, whether unilateral or mutual, 

intervening change of circumstances, public interest or necessity, 

impossibility, fraud, duress, coercion or any other invalidating 

factor which would preclude enforcement of the 1986 Agreement and 

paragraphs 18, 19 and 26-29 of this Supplemental Settlement 

Agreement. 
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28. Each of the parties agrees that it will take no action in 

regulatory or judicial proceedings or otherwise which would have 

the effect, directly or indirectly, of contravening the provisions 

or purposes of this supplemental settlement Agreement. 

Furthermore, each of the parties represents that in any proceeding 

in which this Supplemental settlement Agreement or its subject 

matter may be raised by any other party, such party will take all 

reasonable steps to support the continued effectiveness of this 

Supplemental Settlement Agreement and the 1986 Agreement. 

Payment of dues to, or membership in, an organization or 

association does not constitute a violation of this paragraph eVen 

if part of the activities of such organization or association are 

directed at any of the issues covered in this Supplemental 

Settlement Agreement. payment of funds or use of employees for a 

particular effort by any such organization or association directed 

at any of the issues so covered does constitute a violation of this 

paragraph. 

29. Should Public Service company violate any of the 

provisions outlined in paragraphs 26 through 28 of this 

Supplemental Settlement Agreement, liquidated damages in the amount 

of twice any amounts relating to the decommissioning of Fort st. 

vrain collected and retained by Public Service Company pursuant to 

paragraph 26 herein subsequent to the breach of this Agreement 

shall be assessed by the District Court and shall be distributed to 

the Company's customers in the form of a refund or credit. The 
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parties to this Agreement specifically state that such liqUidated 

damages are necessary, just and reasonable given the irreparable 

injury which will occur to customers from any breach of this 

Agreement and the difficulty in determining at this time the exact 

monetary value of such damages. Public service company agrees that 

any liquidated damages assessed by the District Court are "below 

the line" expenses for ratemaking purposes and shall not be 

included in the Company's cost of service. 

30. In the event any provision of this Supplemental 

Settlement Agreement is determined to be in conflict with any 

judicial ruling, legislative act, agency rule or order (excepting 

any acts taken by this Commission), or the Financial Accounting 

Standards Board general accounting principles, with which the 

commission is legally compelled to comply, or is determined to be 

illegal, and Public Service Company has fully complied with the 

provisions of paragraph 28, the parties agree that such provision 

shall be considered severed and the validity of the remaining 

portions of this agreement shall not be affected for a period of 

thirty (30) days. Further, the parties shall re-negotiate such 

severed provision to effect the original purpose and intent of 

same. If such good-faith negotiations are not successful, this 

Supplemental Settlement Agreement shall be deemed terminated and 

shall have no prospective operation, force or effect and, in such 

event, the provisions of the 1986 Agreement shall control. 
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Should any party become aware at any time that the terms 

or conditions of this supplemental Settlement Agreement have been 

modified by the Commission or by force of law or regulation, such 

party shall immediately notify the other parties of such 

modification. 

31. If this Supplemental Settlement Agreement does not become 

effective, then it shall be treated as a settlement proposal and 

shall not be admissible into evidence or in any way described or 

discussed in any proceeding hereafter. 
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PUBLIC SERVICE COMPANY OF COLORADO 

By: 
::D:-.--:D::-• .......,H;-;-o-c7k-,-;;p::-r-e,...s~i·d"C"e-:-:n-.:t- ----

KELLY, STANSFIELD & O! DONNEI,L 

By: 
~J~am~e~s~K~.--:T~a~r=p~e=y=-,~#~1~7~0~5---------

550 15th street, suite 900 
Denver, CO 80202 
303/825-3534 

COLORADO OFFICE OF CONSUMER COUNSEL 

By: 
~R~o~n~a~l~d~B~i=n~z-------------

Director 

By: 
~N:-e~i~1~L:-.~T~1~·1~1~q~U-17·S-t~,-'#~1~0~7~2~5~---

Logan Tower, OL7 
1580 Logan 
Denver, CO 80203 
303/894-2121 

EMMA YOUNG GREEN, DOROTHY 
STARLING, VERCENIA BELCHER, and 
CONCERNED CITIZENS CONGRESS OF 
NORTHEAST DENVER 

By: 

19 

=K-a~t~h71een-Mullen, #8767 
733 E. 8th Avenue 
Denver, CO 80203 
303/894-0995 
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THIS STIPULATION AND SETTLEMENT AGREEHENT, entered into this 

24th day of September. 1986 among THE PUBL7C UTILITIES COMMISSION 

OF THE STATE OF COLORADO (POC). THE COLORADO OFFICE OF CONSU~£R 

COUNSEL (OCC), EI-'YJI YOUNG GREEN, DOROTHY STARLING, VERCENIA 

BELCHER and CONCERNED CITIZENS CONGRESS OF NORTHEAST DENVER 

(Green, et aI.. or Belcher, et aLl, and PU:aL:::C SERVICE COKP}'NY 

OF COLORADO (Public Service) • 

WITNESSLTH: 

RELEVANT BACKGROUND 

On September 14, 1967 Public Service filed with the PUC an 

application for a certificate of public convenience and necessity 

for the construction, operation and maintenance of its proposed 

Fort St. vrain ,Nuclear Generating Station (FSVI. By Decision No. 

71104, issued April 2, 1968, the PUC granted public Service's 

application, subject to the following condition: 

The certificate granted herein is further 
liubject to the condition that in any future 
proceedings involv,tl1g rates or valuation of 
(Public Service I,' th'is' commission lllay disal­
low porti0f!s of', :~ny€;stn:ent and operating 
expenses vh~ch are-eXceSSlve due to the fact 

. that the plant is a nuclear powered plant 
rather thlln a fossil-fuel powered plant, if 
the allowance of such portions of investm~nt 
and operating expenses v0uld adversely affect 
the ratepayer •• _.~ 

FSV vas originally supposed to be in com:nercial oper<ltion in 

1973.. Due to a vur-icty of circll.'I':1stances, FS\l' \w~as net accepted by 
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Public Service from its builder, General Atomic Company, as " 

co~~ercial plant until January 1, 1979. The acceptance fCllo1o'ed 

a series of agreements between Public Service and General Atomic 

between 1972 and 1978 and l! fin"l settle::>ent agreement bet'"'een 

them, which was entered into in June 1979. Under the se agree-

ments, various paypent:s were made by Generill Atomic to Public 

Service, payment.s which have been creditec to Public Service's 

customers through the ratemaking process and have been determined 

by the PUC to.have kept Public Service's customers whole through 

the time of the execu~ion of the 1979 settlement agreement. 

The regulatory treat.ment of FSV first. became an issue in PUC 

Investigation and Suspension Docket No. 1425' (I ~ S 1425), a 

general rate increase proceeding initiated by Public Service in 

·19BO. In that proceeding, Green, et al., challenged the inclu-

sion of FSV in Public Service's rate base and the related operat-

ing expenses in Public Service's overall cost of service. In its 

Decision No. CBO-2346, issued December 12, 1980, and Decision No. 

C81-34, issued January 6, 1981 in I , S 1425, the FOC concluded 

that the relief sought by Green should not be sranted while FSV 

~as in its maturation period. On appeal to the District Court in 

end for the City and County of Denver, the PUC's decisicn was 

~f!irrned~ Green's appeal to the Supreme COl.!rt of Colorado is 

pending in Case No. B4SA142. 

As part of its ruling in Decision Nos. C80-2J46 and C81-34, 

the PUC provided that an escro", consisting of Public Se"'Jice's 

return on· .its i:j''JeE~r.ler.t in FSV ... shouJd be est.ablished, \-lhich 
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escrOl.: ... oule be refunded 1.0 Public Service's cust.umEers in t.he 

( ..... ~ event that FSV c:.u not operate at a 50'! capac:'t.y factor, Exclu-

sive of scheduled dcw~time far mEintenance .nd K~C orC~Tec 

':o"'ntil:1e, for a t"el ve month period pri or to Decerr.ber 31. 19£2. 

In ~ugust. 1982, Public Service filed a~ application ~ith thEe PCC 

",sserting that FS\' had satisfied the capacity factor test; anc 

that Pub!ic Service's obligations under a letter of crecit I"tich 

hau replaced the escrow) should accor~ingly be terl:1inated. .Tt:s 

applicz:ticn, ..,hich was xno""n . .,5 J<.pplication 1'0. 34998 "nc ""hic~ 

\o:zs C?t:osed by Belc!1er" et 0.1 .. , \-Jas c;:-z:nteci hy t:!1e PUC iJ) its 

Decision 1'0. CS3-:i7l7, 1963. 

Belcher, the D~strict Court in and for the City and County of 

Denver set aside the PCC's orders. The appeals of the PUC anc 

-Public Service from this decision are pending before the Colorado 

Supreme Court in Case Nos. 85SAIS and BSSA1S respectively. 

1Ippl.i cation No. 32603 is an ongoing proceeding before tl':.e 

PUC concerning Public Service' s' electric cost acjustment fEC;") 

provision. In August 1983, the Staff of the Public Utilities 

CO~7.ission of the State of Colorado (Staff) filed in Application 

No. 32603 a motion seeking to have included as part of the ECA'S 

a~~inistration a "Fort St. Vrain Incentive Progr~~" (FSVIPJ. The 

~~sence of the FSVIP proposed by Staff was the co~parison of tte 

revenue requirements of FSV with the value of the'power produced 

by it, based on rutes established by the PCC for the sale of 

power to Public Service by cog~nerators and small power proouc-

ers .. Public Service protested the FSVIP, 1,:hich was aCG-?ted L;' 
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the PUC in Aucu~t 1984 in essentially the for;n proposed bv 

St.ai:. Or, ~p;::ea1 by Public SE::T\'icp, the District Court in 

10:- the Ci1;Y z::. ci Count.y 01 DE n\'er set. ilS!CE tht: FS\,!;: v •• 

its 

and 

1;he 

S:cu~d tha1; the record did '101; di~c1ase tha1; the PUC had given 

acesuZltc co::.s:icc:-ytion 'to the payr:.cnts received by Public Se!"yice 

frc~ G&ne~~: htc:ic. The 2ppeals ty the FGC and BelchEr, et ~l., 

iro::t the Dist:cict Caun: cecision. as "Ell ilS Pub:iic SErvice's 

c::-csS-2.p;:ce21, a:-e pe::ding beiore the C010r;:.dCJ Suprf:r..f: Court in 

Case 1':0. 655;'.135. Through September 1986, the rSVI? pen8~ties 

to 2,bC<t;t S7S~"j nilJion, inclt:3ive of ir.te:est. 

fol10",i::g !\ovE::c,be:c 1, 1984, only the FSV::P pen'alties h2.ve been 

incluced (even though repl~cement power penalties continue to be 

levied curing the pendency of the appeal of the rsv:p) inusmuch 

as the FSVIP is designed to supersede the replacement pO\1er 

pe~Qlties as of ~h2t date. 

In Decision Nos. RBS-4S4, CBS-G60 and CBS-B22, the PUC 

ordered Public Service to refund $2,986.478 for the period March 

1963 through September 1983. - 'This amount represents a replllce-

ment po~er penalty for the failure of FSV to operate at a capaci-

ty factor dee:r.ed satisfactory by the PUC. The District: Coert 

affir;';led. Public Service's appeal is currently before the 
., 

colorado Supre~e Court in Case No. 865A91. 

1:-: Decision Nos. R86-';99, C86-797 ilr,Q C86-929, the PUC 

ordered a repl~ce~ent pcwer penalty refund of S9t092,7~4 for the 
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pcr100 Oc~ob~~ 1953 throush March 1985 . 

C to the Denv"r D:'''~rict Court, Cas€' 1\'0. 86CVH657, 1S pH,dins;. 

( 

On ~c~eDber 7, 19E~ the oce ii~~d ~ith th~ PUC a co~?la~~t 

FSV shcul~ be re=ovc~ from Public Service's cos~ of serVlce a~d 

~~a~ ~he r~te \:hich Public Service ~ould be perni~ted to c~~=~e 

its cus'tor:.el'S for po,",er produced !rur:. FSV shculd be conE.ide~"!:'ly 

less than the rate eif~ctively provid,,~ for by the FSVI? 

~(). 6527 is currEntl)' se't for hear in" before 'the PUC in t\ar::h 

1 %/. 

lr.. CO:7.r:le:.€ Eettler:ic:t:t of all t!"!.E. icreso~~s li~is.:~tio::, c- ..... 

in resolutiorl of ell issues pert3ining to rSV t' Public Ser~·ice. 

the OCC, Green, e~ al., and the PUC asree as follows: 

1. Electric Refund 

Within thirty days of the effective d2te of this 

Stipulation and Settlement Agr~ement, Public Service 

initiate the process of ffiuking a refund to its electric custo~ers 

in an aggregate an,ount of $36.5 million and shall make a contri-

bution in the ar.:ount of $1 million to the Energy Assistance 

Foundation. Within one year after the initial refund and contri-

bution, Public Service shall make an additional refund to its 

electric customers in the aggregate amount of $36.5 million and 

shall make an additional contribution in the amount of $1 million 

to the Energy hSs1stance Foun~~tion. Each of these refu~~s s~l~ll 

be mace on the basis of the refund pl2-n attZlched as £~llibit A. 

The parti~s agree that the above refcnds and contributions to the 

- 5 -
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" .' Ir.ersy AssJ.s!.a11ce Four.Ciltlon 6hl)11 ext.inguJ..!.h c('irAp.letEly all of 

e Fublic Se:!"'vic€"s pot..€'nt...l,"l lialJility far illl Pt-:lOCS pric:: to 

St-:'''I..t:='r..ber 3'0, 19E6 ar.lsi;;g cet cf the re-gulat.ory treC~!":jent 0: 

FS~, inclu~in9 ttc "~ind co~n" ~! the fSV:P lor periods follD~i~S 

uct.C~Er ), ! :<56 ~ 

F:-cc.ucec it. on ana aiter Octc~er 1. shall bE 

€xclus!vely as set. for~h in P~ra9=aphs 3 an~ ~ belo~. 

)956, or days 0: the 

O~ o~e d~yls nc::ce a negative ricler in the acou~~ of 3.1Si to 

it~ ~lectric r~tes ~hich will be desisned to reDuce Public 

.. Se::,vice's elec-:.ric revenues by S29 million annually. Public 

Service agrees not to fi:e for ne~ gas or el~ctric base rates to 

be effective prior to July 1, 1968, provided that Public Service 

l:'o2}' file for aut.horit.y to place int.o effect an adjustment to the 

negat.ive rider to reflect the revenue requir~ments inpact of any 

refund made to the Home Builders Association as the result of the 

Supreme Court's decisio~ in Ho~e Builcers Association v. Public 

VtiL CO:7...,,'n of Colorado, 720 1'.26 552 (Colo. 1986). Although 

t.he p2rties ac:=ee not t.o oppose a Hone Bui leers adjustJ::ent in 

prir.ciple, they rese::-ve t.he to reviev and question the 

calculations 0: the adju$~ent and it.s components before the PUC, 

I~ addition, Public Service may seek relief from this rnoratcriu~ 

in tIle event it is faced ~ith e~~rgency financi~l circuns~a~ces, 
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c· ", 

as oetermined the PUC <Jfeer by Public Seryice. 

ru~lic Service ~iII Siv!? Be le~st thirty days' notice o~ any E~ch 

hp;:;.!.icoitiun 2cr.c the bu!::i~ for it t.u 1-he Gee, St~:! I Gree:l t ct-

2l.:., a:ld Ed c t:e:-, .;:E..;t:.-.;:il"l:...:.., ... ho r c t,E rv e t. he , h r :u;: .. 1. to challenge "" ... ,~ ...... ;: 

",spect of the ;';p~l:ic"tion ar:d t.o urge the co::tinu2tion of the 

D~rir.g the period ... hen tt:is electric rote reduction 

.is in ef!cct. i .e. ~ until Public SErvice Cc::-:;::an::" s ne>:t ge::E:'-':! 

rate case, t.he O~C# Sta!f, Green, et al.# ane Ef-lc!1er, ~t cl~1 

agree that they ~il1 not seek any r&te reductio::s or: the basis of 

se?~I.:1telYI prc'.:icE=c t.bat: thE:Y i.rf': not p=ec:\Jc~c i:::o;;. seei:inS.2 

rate =eductio~ en the basis of asserted overee=~inS$ (os ~Ea~urea 

by the PUC's rate of return on ec;uity de':e:::;.inetions in 1 .. S 

'Docket No. 1640) for the co~bined depart~ents, 

3. Futu::e Reculatory Treatment of FEV 

The $29 ~illion electric rate reduction referred to in 

paragraph :2 above reflects, inter alia, the removal fro~ rate 

base of Public Service' s investment in FSV, net of certain 

payments from General Atomic pursuant to the 1979 settlement" as 

reflected on attached Exhibit B; a five-year amortization of (1) 

$22 million of the reI:laining plant balance and (2) an $11.5 
'. 

million deficiency in the expense accrued, as of October I, 1986, 

for decorrl..'nissio::ing F5V I all .as shoHn on Exhibit B; and t.he 

r~rnov~l of FSV*s operat.i~g expenses from cost of service. Public 

Service agrees that in any future rate proceeuir.g beiore the PUC, 
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deterT.1ined based on principles used in 1 , 5 IGolOI. or decc,,"_-::::-

!:io::i!"'<g exper.scs relating to FSV in itf" PL:C cost. 0; !:ervice or 

otherwise r~i:~ct such i~vestpent. and e:{penses ~n i~s PUC rates, 

te~ce may con~~~u~ for five ye2~s. 

re::".o':e the eifect of these ar.ortizatior.s iro;:: its rates. Fro;:: 

the e;-¢piratiC'on of the five-year ar.lo:t.izat.icn pe=-ioc, no F5V 

i!1vest::-:cnt or .operating expe~ses, a:;.orti2ution of SL: nillior:. 

deficiency, will be inclu~ed i~ Public Ser~ice's F~C rates. It 

is f'U:~he;:- ag~eec t.h~t the paymer.ts fro::. Ger.e!"al-Atc;:-,;ic reflec:.ec 

on Lxhibit B will no longer be considered as a c=edit to invest-

ment in dete=;::ininS'Public Service's PUC rutes. 

4. Power Produced bv FSV 

Fror.:l ane after Octobe:::- 1, 1986, electric power and 

energy produced by FSV m~y be disposed of by Public Service as it 

determines in its sole discretion, including the delivery of such 

power and energy into its system for ultimate delivery to its 

customers. Any such power and energy delivered into Public 

Service's syste;:: shall be treated as having been purchased at the 

rate of 4B mills per kilowatt hour, subject to adjustment as set 

forth belou, and the monthly amounts reflecting such pu=chases 

~hall be con~idered t wi t."hOllt any e.x.ceptior. \o..·hatever ~ as a reason-

able and necessary pcrchase for purposes of adr:dnistr-ation of 

Publ i c Service # 5 EC1'\ p:-ovis i on, or any SDccesso:- C05~ reCDVf?!'Y 
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m~chanism, provided that th~ parties reserve the righ~ to rev:ew 

ane 'challenge b~for~ th~ PUC the 
/ 

amounts of 

6eli\'~rE'd into Public Servicc' s system 'l4::cr:, FSV. 

po,",~ r 

In any mon~h in 

""t.lch FSV uscs rr.ore pOI.'cr than it gen~rat~s (negative net gen-

erationl, the £CA will be credited ~ith the cost of such e~e:gy 

supplied by Pcblic Service at Public Service's TT rat~. or 

successor rate. In the ~vent thai the' EeA pro"ision should no 

longer be applicablc, Public Scrvice will b~ p~rmit~ed to apply 

for rEcovery in its rates, in full end on a timely basis, ,,11 

a~ounts re!lec~iug its'purchases fro~ FSV. The parties shall no: 

ObjEct: to any SL:ch application exceFt on g:.-o'..!I'1ds Etat.ed a~C\'e 

relating to amounts deliv~red into Public Service's system. 

The 4B-mill rate referred to above shall consist of tl.:O 

(;:: ccr..ponents -- a 32-mill component which shall remain fixed and a 

16-mill component which shall be subject to adjustment each 

March 1 based upon the fuel and operating and maintenance ex­

pense S incurred by Public Service'in co:mection wi th its Pa;;nee 

Unit No. I Generating Station during the previous calendar year. 

These expenses shall be adjusted by the ratio of the BituminDus 

Coal Producer Priceln~ex for the current January to the Index 

fer' the prior January. Neither of these adjustlnents shall ever 

result in this cDmponent being fess than 16 mills per kilo«att 

hour. The rate for po· .. er produced by FSV shell neve::c be modified 

e=cept as set fo::cth in this parag::cap!', Pursuant to this stipu-

lation and Settlement hgreement, Public Service is permittee to 
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buy bacl: iro~. lSi! no more than :2.89 billion K",h per year, c<.1-

ccJatE"U .:It 330 }-!1, operating at 100i c6pacity facto:. 

5 ~ T 2 >: ~.2 t t t:;- s 

ThE partie~ recogni=e that there i~ currently a dispute 

bet\Jeen Putlie Service and the Internal Revenue Service conce=r'~-

ing., ir:'tcr al!2:, the tax tre8tlT.ent 0: certain of the pay:: ... €!":ts 

receivea by Pu~!jc Service from General Ator:;ic in connection "ith 

tr.E: sett!e!":".en"t.5 mentioned above .. Tne partie-s expressly as::-ee 

th3t nothins co~tained in this Stipula~ion and Settlement hsree-

~e~~ is i~~e~~e~ to preclcde any pZ~ty frc~ aSEEr~in~ any FC!i-

tiQ~ it nay wish to take co~cernin9 the rate~ak~ng tIe6t~e~t to 

be given any payr.em:s ,..hich rr.ay ultiT:l2t€ly be rr.aae by Public 

Service to the Internal Revenue Service. It is ,agreed tha':. 

'Public Service will not seek to increase its rates with an 

ef:ective date prior to July 1. 1988 as ;; result of any such 

payments "hich it may m~ke. provided that Public Service shall be 

permi t ted to seek rate coverage after July 1. 1988 for such 

payments despite the fact that they may have been made prior to 

.July 1. 1988 or may be outside of a test period used for 

ratemaking purposes. It is the intent of the foregoing proviso 

that Public Service shall not be precluded fron seeking app~opri-

ate raternaking treatment for any payments to the IRS simply as a 

result of the tir,'lC! when those payments were mace" 
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~ithin thirty days of the ef!ectivene~5 Df this :li~~-

lation antl S"'ttle!l,ent Agreement. Public Se,rvice ..... ill rEi::.:l\.:rse 

counsEl for Green, et 81., and Belcher, et 21., for the attorneys 

fees incurred in cor.nection "'ith F:':;V proceedings belo::-e tJH, PUC 

and the cour'::s. Subject to audit, it is uncer!:'tood that these 

fees amount to ah aggregate of approximately 5125,000. 

7. Effec~iven€~s 

Thi~Stipulatioc and SEttJe~ent Agreement shall bEco~e 

ef!ec~ive upon its €~e~utio~ b)· ~ll pa:ties SUbjEct, ho~ever, to 

the timely occ:.:=re::ce of the follo.·ing events: 

days of execu~ion. all parties to each proceeding pending befo::-e 

ei ther the Colorado Supreme Court or the Di!:;tr ict Court in a::.6 

for the City anc County of Denver shall file Motions requesting, 

on the basis of this Stipulation and Settlement Agreement, remand 

to the District Court (with instructions to remand the case to 

the PUCl or to the PUC as appropriate, provided that in Case No. 

B6SA91 and Case No. 86CVl46S7 the remand shall be limited to FSV 

issues and shall not include other ECA issues. Once the cases 

have been remanded to the PUC, the PUC will within twenty days 

enter orders consistent with -this Stipulation and Settlement 

Agreement in Application No. 32603 respecting the FSVIP and the 

replacement po~er penalty. Within five days of these PUC o=cers 

becoming final and no lenger subject to judicial review, the OCC 

shall withdrau with prejudice Case No. 6S27~ 
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It is rcccs,'r.l:.ed that it 1S t.he purt.ies' desire to effect. 

t.t." $:':9 elect~ic rULe reauction on Oct.ober 1, 1986 or ,,:; 

soon t.hel:e~!ter as possible .nd t.1,at it is unlikely that. Dll t.he 

rec;uirer:1€cnts or thE: prEcedin" paragraph .. -ill have been mel:. by 

t.h.::t cc.te .. Pu~!ic Service uill never~t.€cle5s proceeD with the 5:':9 

r..illio:l annual elect.ric rote reduction upon execution of this 

St.ip,,;lation anc SE"ttle:ne:lt Agreen,ent or October 1. 1986. whic::ev-

er is later. p~oviced th<:t if any of the requirer..ents of the 

prececin; p2r<:graph fail to be fulfilled on a timely basis, 

ar: app2ication 

o::c. G r E en, "e:.;~:.-..:u:..:l:..;." ar,c St2.i:f ogree not to 

o::-pose) to rescind the negative ric.:er and to rep1<;ce it with an 

electric rider designed to recover over a like period the re-

.ali;,:ed portion of the n9 million annual rate reduction placed 

into eLfect on October I, 19B6 or thereafter. and all p<:rties 

sh~ll be free to reinstate their appeals from previous PUC 

decisions. 

s. Term. 

This Stipulation and Settlement Agreement .. till be in 

effect from the time it becomes effective as set forth in Para-

graph 7 above until all the obligations of the parties have been 

discharged and for so long thereafter as FSV generates po~er and 

energy. 

9. No~-5everabilitv: Privileoe. 

T~e various provisions of this Stip~lation and Settle-

ment Agreement are n~t severable and, unless this Stipulation and 

- 1) -
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c , $Ettle~en~ Ag~eernent becomes effective in acco~cance ~ith P6ra-

( 

( 9raph 7, then (i) it shall be privileged, and (ii) it shall not 

be ad~i5sible in evidence or in any way de~cribed or Olscu55ed i~ 

any proceeding hEreafter. The provi5ion~ of this St1pulation and 

Settlement Agreement are intended to rcl&te only to the speci!ic 

~atters referred to here. 

]0. JustneES anc P.euscnableness: Reserv2ticn. 

This StipuliJtion and Settlenent ;'.greenent is entered 

into upon the Express understanding that it constitutes a negoti-

atec3 5:ettler;lE::nt of thf::' specifiea i~sues, \o:hich sett.le:;,e~t the 

p~rties aSTEe cc~~titu~es a jus~ and re~so~able resolution of all 

issues, except as specifically reserved in Par&graph 5, involving 

the past, present and future regul&tory treatnent of FSV. Except 

as otherwise- ex?re~sly provided for in this Stipulation and 

Settlement Agreement, neither Pu~lic Servi~e, DCC, Green, et a1., 

Bel~her, et al., nor the PUC shall be deemed to have approved, 

a~cepted. agreed to, or consented to any administrative practice, 

raternaking principle or valuation methodology underlying or 

supposed to underlie any of the rates, costs of service, refunds 

or other matters provided for in this Stipulation and Settlement 

Agreement. 

The parties recognize that the treatment provided here for 

FSV is based on the unisue circumstance~ surrcundirig that facili-

ty and this Stiyuluticn and Settle~ent Agreement is not intended 

to establish any p~ecedent concerning the regulatory treatment of 

Public Service's genaration fdcilitiE~. 

- 13 -
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11. Cb1ication 0: Parties to Defend Sti~ulBtiDn una SPt~le-
17'<1;:;'1 '"'_ ;"c:- E' €'!7,e- n t. 

Each of tht partie~ agree~ that it will take no act:on 

in reguldtory or jt:cicial proct'ediflgs or othen,ise "'hic:> "'ould 

haVt tht effect, directly or indirectl~. of cont~avening th. 

pro\'isions or pll~?oses ox this Stipulation ane Settlen,ent AC;'::et-

roent. Ft:rt:>er:core. each of the parties represents that in any 

proceeding in ~hich this Stipulation end Settlem.nt Agreeme~t or 

its subJect matter nay be raised by any other party, it will take 

all reasonable steps to $upport the continueC ei::ecth'eness of 

tt~s Stipul~tion and Settlement Agreement. 

Tl~E 

0; 

By 

13y----'fl=i:t:;,:l...:;~".._,;· '----:----,----,-_ 
Mark Bender, Ass~5tant 
Attorney General 

EP~~ YOUNG GR~EN, DOROTHY 
STARLING, VERC.EN!A BELCHER 
AND CONCERNED CrrrZENS 
Cm;GRZSS OF NORTHEAST Dn;VER 

By !( h. 1- /i:..i..L-
. Kathleen ~ullen 

THE COLC?~DO OTTICE OT 
CO;;S!.;):'::" COU:-;S.EL 

By----;'*"fh~~~:..:-~~~~~=_­honalc E~nz, III r< 

By )/. ?/l AnthollY I~n:;uez. 1 ,. 
Asst. ~orney Gen a1 

PUBLIC SERVICE COHPAKY 

B:FCO~ 
D. D. Hock~ pr~~dent 

By ~,~~ 
;qa,es R. McCotter 
~sociat~ General Counsel 
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EXHIBIT "A 

Pu~lic Service Co~pany of Colorado proposes to refund to its 
electric custc~ers S73,000,000 in t~o equal refund amounts of 
36.5 million dollars. In mid December 1986 (or as soon as 
possible thereafter) and in December 1987, refunds to current 
custo~ers ~ill be posted to their accounts, and claim forms for 
refunds to fOIPer customers ~ill be mailed. The refund will be 
made, essentially, in accordance ~ith the Co .. ~ission's Policy 
Statement Regarding Refunds to Gas Customers. 

The dollars available for refund ~ill be divided by the PUC 
Jurisdictional revenue collected during the revenue months of 
~ovember 1984, through Septer.ber 1986, to arrive at a percentage 
refund increment. Custc~er refunds will be calculated by applying 
the percentage refund increment to the amount billed each custc~­
er during the refund period. The revenue months of Nove~=er 
19E~, throu~h Septe~ber 1986, ~hich will be used to calculate the 
1956 and 1987 ref~~d. is the period the Fcrt St. Vrain lncentlve 
Plan was effective subject to judicial review. 

Custoiers who had usage during the refund period at their current 
address will receive a credit on their bill. Customers ~ho have 
'left the system, or have begun service at a new address and had 
tisage at their previous address during the refund period. will be 
issued claim forms. Refund checks will be issued to those 
custo~ers who return their claim form. Inactive eligible custom­
ers who have outstanding balances owed Public Service Company 
will have their refund checks applied to~ard any balance owed the 
Company. 

The Co:':,:nission' s Policy on'Re'funds does not specifically address 
the issue of a minimum refund. Because of the cost of processing 
the refund to customers ~ho have closed their account and either 
left the system or receive service at a new address, all refunds 
to those 'customers whose refund check would amount to less than 
Sl.OO will be excluded. 

Customers who have left the system will have three months from 
the date stated on the claim forms to return their claim forn. 
This will allow Public Service Company to refund to customers the 
entire amount due them on an expedited basis. Allowing more than 
three months to return the claim forms creates certain processing 
pro!:ller:1s " __ ?p.ecia 1 book.keeping and bank accounts. opened specif i­
cally for the refund, m'..:st remain open until the refund process­
inq is complete. Thrcugh previous gas refunding experience, 
these accounts becc~~ idle fer the mnjority of the ti~e ~hen a 
loncer claim p!?!!'ic::! is used. In l1dditio~, allowing three man::::'s 
to ietu=n claim fcr~s will allow enough time to c ete the 
x-ef·...:.nd anc ccter:r,i:u: the arr,-::;U:Tt, of over or under rcfu!'1dir,g .. 
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Any difference between the proposed refund amount of 36.S millien 
dollars for the 198& refund and the amount actually refunded to 
customers will be credited to the 1967 refund amount. Any 
difference between the actual refund amount for the 1987 refund 
and ~be amount actually refunded to customers will be credited to 
the Co~~any's~~lectri~ Cost Adjustment IECA) and passed through 
the rates. 

Cne copy of a report showing the names, addresses and amounts of 
refunds due all persons to whom the l~8& refund cannot be made 
\.1i 11 be hel.:) by Public - Service company and be available, for 
inspection until the completion of the 1987 refund. at which time 
it will be disposed of. Cne copy of a report showing the same 
ccnce:ni,ng the' 1~87refunds l..'hich cannnt be made ..,ill be held ~by 
Public Service Company and be available for inspection for one 
year following the completion of the 1987 refund, when it will be 
disposed of. 

Returned claim forms from the two refunds will be held for pne 
yea:c !oUo",;,n; the co:::;:letion of the 1986 anc 1957 reiund respec­
tively, when the claim fo:cms will be d1spcsed of. 

Out-of-pocket expenses incurred in processing the refund will be 
applied a;ainst the refund. Specifically these out-of-pocket 
ex"ense items are.: "material outside". which includes specially 

·ordered customer inserts, special-o:cder computer claim forms, and 
special-order refund claim form return envelopes; "postage and 
freight". which includes stam?s for claim form envelopes lind for 
refund checks issued; lind "other services, outside", which 
includes assistance from outside vendors for inserting and from 
temporary help fer updating refund files for issuance of checks. 
These are the same "out-of-pocket costs" the Com:':lission allo,.,ed 
when it granted Public Service Company's last gas refund in 
Decision No •. CB6-6I9. 
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(Decision No. C91·898) 

BEFORE THE PUBLIC UTILITIES COMMISSION 
OF THE STATE OF COLORADO 

,. ,. ,. 

IN THE MATTER OF THE APPLICATION ) 
OF PUBLIC SERVICE COMPANY OF ) 
COLORADO FOR AUTHORIZATION OF THE ) 
REPOWERING OF FORT ST. VRAIN, FOR ) 
ISSUANCE OF SUCH CERTIFICATES OF ) 
PUBLIC CONVENIENCE AND NECESSITY ) 
AS MAY BE NECESSARY TO ACCOMPLffiH ) 
THE ABOVE PURPOSE, FOR MODIFICATION) 
OF SUCH COMMISSION DECISIONS AS . ) 
MA Y BE NECESSARY TO ACCOMPLISH THE) 
ABOVE PURPOSES, FOR AUTHORIZATION ) 
OF A RATE METHODOLOGY ASSOCIATED ). 
WlTIf THE REPOWERING, FOR GRANTING ) 
OF THE REI IFF SOUGHT ON AN ) 
ACCELERATED BASIS, AND FOR SUCH ) 
OTHER RELIEF AS MAYBE NECESSARY ) 
OR APPROPRIATE TO ACCOMPLISH THE ) 
ABOVE PURPOSES. ) 

DOCKET NO. 91A-2BIE 

COMMISSION ORDER DENYING MOTION TO DISMISS 
AND SETTING PROCEDURAL SCHEDULE 

BY Ttit COMMISSION; 

.' --------------------
Mailing date: July-12;1991 
Adopted date: July 10, 1991 

This matter came on for consideration at a Prehearing Conference held on 

Tuesday July 2, 1991 at 9 a.m. The Commission heard argument of counsel 

concerning the Motion to Dismiss filed by Intervenors Belcher, Green, Starling, and 

the Concerned Citizens Congress of Northeast Denver; and recessed to allow the parties 

to confer on a proposed procedural schedule. The Commission makes the following 

rulings. 
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Regarding the motion to dismiss, the Commission adopts the standard of review 

for motions to dismiss filed pursuant to Rule 61(d) of the Commission's Rules of 

Practice and Procedure, 4 Code of Colorado Regulations 723-1, which apply 10 

motions to dismiss filed in the court system. The United States Supreme Court's 

classic statement of the standard of review on a motion to dismiss is: 

In appraising the sufficiency of the complaint we follow, 
of course, the accepted rule that a complaint should not be 
dismissed for failure to state a claim unless it appears 
beyond doubt that the plaintiff can prove no set of facts in 
support of his claim which would entitle him to relief. 

Conley v. Gibson, 355 U.S. 41, 45-46 (1957). 

In its Motion to Dismiss, Intervenors seek to dismiss the Application because 

the Application allegedly: (1) breaches the September 24, 1986 Fort St. Vrain 

Stipulation and Settlement Agreement; (2) seeks an unconstitutional impairment of the 

Obligation of contracts; and (3) would result in rates and regulatory treatment which is 

neither just nor reasonable. Intervenors' allegations in its Motion to Dismiss raise 

disputed issues of fact. Upon review of a motion to dismiss of a Commission 

application, as upon review of a motion to dismiss a complaint, the facts alleged in the 

application, and reasonable inferences from those facts, are presumed to be true. ~ 

Rishon v. Kini & Spalding, 467 U. S. 69, 73 (1984) ("At this stage in the litigation, 

we must accept petitioner's allegations as true. "). For example, we must accept as true 

Public Service's allegations of 'changed circumstances' since the 1986 agreement, 

leading to "significant, widespread benefits of early dismantlement", which would 

mean that it would be in the 'public interest" for the Commission to approve this 

Application. Application at 16, 1 24. At this stage of the litigation, the 

Commission cannot stale lllat it is clear that no relief could be granted to Public Service 
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under any set of facts that could be proved consistent with the allegations in the 

Application. 

Further, the Commission agrees with Public Service's argument that the PUC 

has the legal power to change or modify the 1986 Fort SL Vrain settlement, if the 

company demonstrates facts establishing "changed circumstances" and that a 

modification of the 1986 Settlement would be in the public interest. "If the facts exist 

to indicate an adverse change in circumstances such that prior agreements offend the 

public welfare, the PUC must pursue its lawful mandate. After providing parties with 

an opportunity to be heard, it may then rescind, alter or amend its prior orders or 

decisions." Public Service Reswnse to Motion to Dismiss at 5, citing, Zelinger y, 

Public Service Co" 435 P.2d 412, 416 (Colo. 1967) ("a general grant of power to 

regulate rates authorizes a commission to regulate or modify rates fixed by contract") 

(quoting 73 C.l.S. Public Utilities § 41 at 1085); Consolidated Freightways Corp. v. 

E!.[C, 406 P.2d 83, 87 (Colo. 1965) (pUC cannot change, alter, amend or strike an 

order previously in effect without a hearing when requested); Municipal Authority of 

Township of Blythe v, Pennsylvania PUC, 185 A.2d 628, 631 (pa, Super. Ct. 1962) 

("Public Utilities Commission has jurisdiction over the price charged for utility service 

regardless of whether that price has been established by a deed, a contract, ordinance, 

or otherwise"); Colorado Revised Statutes § 40-6-112 (1) (1984 Rep. VoLl7) ("The 

commission, at any time upon notice to the public utility affected, and after opportunity 

to be heard as provided in the case of complaints, may rescind, alter, or amend any 

decision made by it. "). While the Company may have a difficult burden in proving 

facts showing ·changed circumstances' such that the Commission would conclude that 

modifying the 1986 Settlement was in the 'public interest", at this stage in the 

litigation, the company should be allowed to proceed with this Application. 

Accordingly, the motion to dismiss is denied. 



Appendix 1 to December 27, 1991, 
settle_ent Agreement, ~ket No. 

Commission Order Approving Supplemental 
91A-2S1E, Decision No. 11-1514 

Page 40 of 42 Pages 

At the prehearing conference, the parties conferred among themselves 

concerning a procedural schedule. In advance of the Commission regular Open 

Meeting on July 10, 1991, the parties conferred further, and sent correspondence to the 

Commission indicating a desire to delay the prccedurnl schedule by approximately ~::~ 

month. The Commission will accept the schedule agreed to by the parties: 

September 13, 1991 

November 7, 1991 

December 6, 1991 

December 12, 1991 

February 21, 1992 

March 19, 1992 

April 6 through 9, 1992 

Public Service Supplement3~ Direct 
Testimony due. 

Scheduling Conference before the en 
bane Commission, 9:30 a.m. 

Intervenor Answer Testimony due. 

Scheduling Conference before the en 
bane Commission, 9:30 a.m. 

Reply Testimony by Publie Service due. 

Final Prehearing Conference, 9:30 a.m. 
before the en banc Commission. 
Co10.R.Civ.P. 16(a) Supplemental 
Disclosure Certificates due one week in 
advance, March 12, 1992. 

- Hearings before the en bane Commission 
on the Application. 

THEREFORE THE COMMISSION ORDERS THAT: 

1. The Motion to Dismiss, filed on June 21, 1991, by Intervenors Belcher, 

Green, Starling, and the Concerned Citizens Congress of Northeast Denver, is hereby 

denied. 

2. This Application shaH proceed with discovery as usual, except that responses 

to discovery requests shall be due in 21 days, ranler than the normal 30 days. 
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3. On or before September 13. 1991. Applicant the Public Service Company of 

Colorado shall file its supplemental direct testimony. 

4. On November 7. 1991, the Commission. sitting en banc, will conduct a 

Scheduling Conference, at the following place and time: 

Thursday November 7, 1991,9:30 a.m. 

Logan Tower 
1580 Logan Street, Office Level 2 
Hearing Room "A" 
Denver, CO 80203. 

5. On or before December 6, 1991, Intervenors shall me their Answer 

Testimony. 

6. On December 12, 1991. the Commission, sitting !m bane, will conduct a 

Scheduling Conference, at the following place and time: 

Thursday December 12, 1991, 9:30 a.m. 

Logan Tower 
1580 Logan Street, Office Level 2 
Hearing Room "A' 
Denver, CO 80203. 

7. On or before February 21, 1992, the Public Service Company of Colorado 

shall file its Reply Testimony. 

8. On or before March 12, 1992, the parties shall file Supplemental Disclosure 

Statements, conforming to Colo,R.Civ.P. 16(a). 

9. On March 19. 1992, the Commission, sitting en bane, will conduct a Final 

Prehearing Conference, at the following place and time: 

Thursday March 19, 1992,9:30 a.m. 
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10. During the week commencing April 6, 1992, the Commission, sitting en 

bane, will conduct 4 days of hearing on this Application, commencing each day at 9:30 

a.m. (The Commission will reserve Friday April 10, 1992 for a possible fifth day of 

hearing, if..necessary.) The hearing will be held at the following time and place: 

Monday - Thursday, April 6 through 9, 1992, 9:30 a.m. 

Logan Tower 
1580 Logan Street, Office Level 2 
Hearing Room • A • 
Denver, CO 80203. 

11. This Order is effective on the date of its release (mailing date). 

ADOPTED IN OPEN MEETING ON July 10,1991. 

(s tAL) 

ATTEST: A TJI1JE CCf'Y 

S-u._A.~ 
SuunOof! A. 'Fuinijl 

01r-ectJJr 

THE PUBLIC UTILITIES COMMISSION 
OF· THE STATE OF COLORADO 

(lRNOlD H. COOK 

CHRISTINE E. M. ALVAREZ 

Commissioners 

COMHISSIONER GARY L. NAKARADO ABSENT 
BUT CONCURRING IN THE RESULT. 




