
(Decision No. 58653) 

BEFORE THE PUBLIC lJrILITIES COMMISSION 
OF THE STATE OF COLORADO 

* * * 
THE WESTERN COLORADO POWER COMPANY, ) 

a corporation, Montrose, Colorado, ) 

Complainant, 

VB. 

COLORADO-UTE ElECTRIC ASSOCIATION, 

l 
) 
) 
) 
) 

INC., a cooperative association, ) 
P. O. Box 178, Montrose, Colorado, )l 

CASE NO . 5215 

and 
) 

DELTA- MONTROSE RURAL POWER LIlIES ) 
ASSOCIATION, a cooperative association,) 

121 East 12th, Delta, Colorado, ) 

Defendants. 
) 
) -- - - - - - - - - - - - - - - - - - ) 

May 25, 1962 

Appearances : SLiney G. Baucom, Esq . , 
Salt Lake City, Utah, 
for Western Colorado 
Po'Wer Company j 

Loesch and Kreidler, Esqa . , 
Montrose, Colorado, for 
Western Colorado Power 
Company; 

Moses and DeSouchet, Esqs o, 
Alamosa, Colorado, and 

J. A. Hughes, Esq., Montrose, 
Colorado, for Colorado-
Ute Electric Association; 

Roderick N. Stewart, Esq., 
Delta, Colorado, for Delta­
Montrose Rural Power Linesj 

Paul M. Brown, Denver, Colo-
rado, for the Staff of 
the Commiesion. 

STATEMENT, FINDINGS OF FACT, AND CONCLUSIONS 

By the Commission: 

This is an action arising out of a Complaint tiled by 

The Western Colorado Power Company, against Colorado- Ute Electric 

Aesoc1at1on, Inc., and Delta-Montrose Rural Power Lines Association, 

alleging that Respondents entered into an agreement on the 28th day 
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of April, 1955 , providing that Respondents will not, without 

written consent of Complainants, furnish or extend their facilities 

for the purpose of furnishing electric power or energy for sale 

or distribution within the corporate limits of any ci ty or town 

where electric service is being furnished by Complainantj that 

they will not furnish electric power or energy for distribution 

to or use on premises where such service is being furnished by 

the Complainant, or whose premises are capable of being served by 

the existing facilities of Complainant wi t hout extension of its 

distribution system, other than by the construction of lines not 

exceeding three hundred feet in length . 

Complainant further alleges that Colorado- Ute Electric 

Association has commenced, or i6 about to commence to construct, an 

electric power line which will extend to and serve t he premises of 

Colorado- Ute Electric Association within three hundred feet of, and 

capable of being served by, existing facilities of Complainant, and 

t hat Respondent, Delta-Montrose Rural Power Lines proposes to supply 

electric power and energy to said premises over the line, and that 

Respondents are without certificates of public convenience and nec­

essity in Montrose County, Colorado. 

The Aaswer of Respondents pleaded the general denial, and 

a s a second defense, alleges that Colorado-ute Electric Association 

requested the Complainant to wheel power for Colorado-Ute's use in 

its new Headquarters Building, but that Complainant refused to do so; 

that t he point at ~ich service should be delivered to COlorado-Ute's 

Headquarters Building i s more than three hundred feet from Complainant's 

own linesj that Delta-Montrose Rural Power Lines Association is not 

supplying any electrical power or energy to the premises; that Colo­

rado-Ute does not propose to serve the public from said line, and 

will not do so, and that the use of said line is for the sale purpose 

of serving itself, and that the Complainant has waived terms and con. 

ditions of the contract providiD£ restriction of service within three 

hundred feet. 
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Complainant adduced evidence in support of its Complaint 

on its case in chief by cross- examination of the Managers of Colorado­

Ute Electric Association and Delta -Montrose Rural Power Lines Asso­

ciation, called as adverse wi t nesses, and from testimony by the 

General Manager of The Western Colorado Power Company . 

At the conclusion of Complain~~t ' s case i n chief, the 

Respondents moved for dismissal of the Complaint , on the grounds that 

the Complainants had fa iled to prove facts upon which this Commission 

could grant r elief. 

The Motion vas taken under advisement, ani the matt er con­

tinued until further Order of this Commission . 

Evidence adduced at the hearing established that approximately 

i n the Spring of 1961, and seversl times thereaft.er - - probably i n 

July, 1961, and February .• 1962 - - conversations were had between 

representatives of The Western Colo:::-ado Power Company and Colorado .. 

Ute Electric Association, regarding t he service of power to the new 

Headquarters Building of Colorado-ute, which is being constructed a 

short distance beyond the City Limits of Montrose, Colorado. 

Colorado- Ute proposes to utilize power -- not only for 

lighting , and in the operation of such motors and appliances as are 

normally used in buildings of this type - - but likewise proposes to 

heat by el ectricity . On the basi s of this broad use , Colorado-Ute 

requested Western Colorado for a r ate for heating, which was not 

provided in t he tariffs of Western Colorado . Western Colorado declined 

to make a special r a te for this purpose . Thereupon, Colorado- ute 

requested that We st ern Colorado wheel power over its lines for the 

use of COlorado-ute . This Western Colorado declined to do, and on 

the threat that Colorado-Ute would cons truct its own line, Western 

Colorado i nformed Colorado-ute that it would oppose any such action. 

When COlorado- Ute commenced its construction, Western Colo­

rado immediately notified Colorado~ute ot its i ntent i ons to oppose; 

requested COlorado- Ute to deSist, and that the actions of Colorado­

ute were a llegedly in violation of l aw. 
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This notice was disregarded. by Colorado-ute, and 

construction was commenced. Thereupon, Western Colorado insti ­

t uted a Civil Action in the District Court of Montrose C0unty, 

and filed its Complaint with this Commissi~ , which is the subject 

matter of t his hearing. 

It was established that. Delta- Moni;.ro ?oe o.rns and op: rates 

a 12.5 kv line ) that generally parallels the eastern boundary of 

Section 35, in Township 49-Nurth .• Ran&e 9-West of 'the New Mexico 

Principal Meridian. This line extends s7~the~Jy for a mile and one ­

hal f, and then proceeds due west for a mile, north one-hal! mile , 

and westerly slight ly over one and one - fo":.lI't"3 miles . This line like­

wise extends westerly along the mid - point of Section 35 one-fourth 

of a mile. By arrangement with Cclorado- 1.Tte, when Col.:>rado- Ute 

determined to furnish its own power, the enti":-e line vas converted 

fram a single - phase to a three- phase line, at a cost of slightly 

in excess of $1,000, all of whi:!h was torne "by Colorado-ute, as 

contribution in aid of construction . From the three -phase connection 

thus constr ucted , Colorado-Ute extended its line directly west along 

the centerline of Secti on 35 and iato the eastern one-hal f of Section 

34 , by the constructioD of a 12 . 5 kv three - phase line designed. to 

serve the new COlorado- Ute Headquarters Building, which is being 

constructed i n the vicinity of Montrose , at a cost of in excess of 

$200, 000 . 

The Head.quarters Building ..... ill house all of the headquarters 

operations of Col orado- Ute . Delta-Montrose, ~owever, "Will be leased 

one room as an office for its operation; otherwise , the building "Will 

be restricted exclusively to t he use of Colorado- Ute, and no part 

thereof vill be rented on any long-term basis as a public building . 

Colored- Ute , i ncidentally, is a generat ing am transmission 

cooperative , whi ch generates and transmits electricity for a number of 

cooperative distribution companies who are qualified borrowers from 

Rural Electrification Administration. Included amoDg these owners of 

Colorado-Ute is Delta-Montrose Rural Power Lines Association. 
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With reference to the provisions o~' tr.e c:;.ntra:::t. , Colo­

rado- ute adduced eviden~e t~at it. supplied pCf''''er and. energy to its 

own sub- stations at Happy C&1lJ"::m, and at DU!'''''ngo , c laiming that 

Western Col::.rado had faciHties w:!.th:'.n -t~!'ee =.Uldred ~eet to serve 

these sub - stations , ~ut that Co.lc:-a.do- Ute was permitted to serve 

itself, and that therefo::-e the provisions of the :::ontra c"t conta ined 

in the Complainant I s Co:npla:!.nt had been. "''a1"'1ed . 

Western Colorado ~ :"mtered ~ ("l!l 1.;.h.2 e t her ta~dj '..-!"th testimony 

that there we:r-e 0.0 three- prase l1n~o w~. ·~hi::r. t;!~!'ee :':'undred feet of 

these two installaticns , a.n.d that t!i.U8 P ..ere ·Was no '~'ai'/e!", and that 

in addition, the u.tili"Z~t"!.on of power i n a S~ -6 t",tiaa was of an 

entirely different nat~e than the u~ll~zat~on of ; ower in an office 

building, suc~ as the Eea,d.quarte:-s B·...d!.dJ.ng c f C:;l()radc - lJte, and tha t 

it "Was a standard CU3tom, i n a.1l iI'.8 t.all ~e6) to ll.+,ili:z.e the power 

f lowing through the sub- stat1Qn . 

Efforts were made , C::l. cross - exs..'"!l1DAt:Lon .• t:. eet8.~l1sh the 

interpretation of tr.e c : ·n"tr·act C;f Weste~n C.:)::'orado Pc<,.rer Company, 

wherein Western Colorado furnished power to a customer within the 

three -hundred- foot limitation of the cont!'a.ct., but that the customer 

thereafter exter~ed l ines on his crw.n prope!'ty to points conSiderably 

more distant than three hundred feet, to render domestic service to 

himself, at his home > although the po ..... er initially was furnished 

for an out~oor theater. 

I t was also establiehed tr~t the determination of the three~ 

hundred- foot distance , which is wi thin ~;he purview of the limi tat10ns 

of the contract , is measured to the point of delivery o f the service. 

Western Colorado operates a three - phase line west of the 

Headquarters Building of Colorado- ute, '<ihich, to the front of the 

building, is 296 . 5 feet; to the rear of the building, however, where 

the meter is lccated s and '~ich would be the point of service, the 

distance would be somewhat greater. 

Another line of Wes+.ern ColC'radc c irc'..lmScr1b~.s the building 

on the north and east., ...... hich is , a t one point: 203 feet from the nort h 
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end. of the Coloradc · l}te :: '.i.ild.1 ng , arA 237 f~-e-~, from the east a ide 

of the l'u.Hding, w~i ch i~. !<nQ<,,;n as tl:e t ack of t.he b ulld1:cg, "Which 

1s the pOint cf serv-'_'~ ":! deo."!..ivery to Col ·: :-a.:i.:' - '...:"';.e . This l .!..ne .• however, 

1s a single -phaee line, am w:mld. req:..;.1::-e ~ c!l!tle :.~ reo ~~!lf;t !"u~t1on 

and conversion t o th~~e-l'b.aae . It was assert ei ty WesteI'Il. Colorado 

that this l i n e , towever .• i":a~ teen, "'.r'll ,,·i!.l ::.~ ~ "i,.,t .ree- ph.'\ se, .tn order 

to render proper serv ice t o a chur.(~h : C(·l3.ted f'out·!l.eal'>t of t~e Colo-

a.ppears to t:.s tt-.at t~re a:re t; ~.;o f;r!.r.. :: ir.s,'-_ i$!'l ',;:~~ ; F!:ra t, is ...... hether or 

service +'0 i tse} .~ ~cnst1 ti.l.tes a v:!. c:!.a",:,:!.r;n of t.~_e p .J:: ~l '! ~ :";,ili t y law 

of the Sta.t.e of C:)loroo.o: 8.S an e-x"~enS~.:.n ~nt ') terr·i"t.:·r-,j certificated. 

to Western C-:-J.C",!'ad0 . Tr.e E!:: .; :..nd queet !.or:. r-r>::sen"'"ed .! s pased upon the 

terms of the :on:t.ra~t ent·er~d int :> :-et-"een Col':'radc- ".1te a.nd Western 

Colorado, as to ' • .-het,r.er or r~·;t ther -: has 1:€-<":!l! 8. v!c:!.~tion of tr..e terms 

of that agreemen~ . 

The re can te n o d oubt tl>..at 'The Westerr. Colorado Power Company 

1s a publiC ut.ility, certificat.ed to render service - in the area. 

Parenthetically, it is noted. U"..at Delta-M(",ntrose Rural Power Li nes 

Association has pending 'be!"or e t,:-.. is Ccmmi f'lsio=l an ap!'>Uo;:ation f or a. 

certificate of putl1 :: ~o!l-... ecien ~e and ne~e~~i t,y , h.earing upon "W'hich has 

been concluied, and De~ision upon ",¥h :L::h is imminent . 

In d isf,osing c f the firs"t, q '.l.<::s:,io:rl , this Co:mnission is 

impressed "W'it h $pe~!:fi..:! asee::-tions !:lSode by bct~ l-~ager5 of Col orado .. 

ute and Del ta -Mon1;·r ose , r ei t.era"t,ai 1:.;): tl:.e1 r ('otmse~:..; in sta tements to 

the Commies1.on, tbat tt.e. fa.::-- i::'it.:r of Colo!'M..c - Ute is C'onsi.dered. by 

Colorado - Ute as a priva.~e fa ::ility - - [,ct. dedL:":a t ed to the public use 

and that both C0lcradc-Ute and. Delta.- M,::ntr ::·se. : t ~F vi rtue o f the ex­

istenc e of that. l:l.ne , do [,ot (~ la.lm t!:'.e t"tgt.t to ex~ t.}"t..e refrom, or 

to possess any preemptive -:.o r pe.rarnc'!....D.t right t,o !'ender s ervice there­

from to the general p'.lbli'~ j and that the Co~i~sion could impose any 

restriction to that e t"fe :,:: t -+;·hat", i"t de etred . 
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f a ced. .... ith the situaU.0n of a '.Atilt::.,- €.::!larg:!.ng p ·s .ta~ i l.ities for 

utility service; rather~ ..,e are ~rf';.'\en+'ed ·~! t ~;h a situation o f private 

f acilit ies be ing enlarged. to se'!'-,,-e a priv&tfo. p l .. rrOse . ~·o hold other­

~se is to state that a pers~n capa~le ~~ renQ€.rin~ s5~vice to himself 

is prohibited. fro~ d c b.g s c . A s<;ar-:·t.ing p. ~ rl:..:' iny of th~ Pl.'..b lic 

utility Laws of the Stat·e c f ~o2.orad j j:i D':': '/'ris~ c.i.s,:; l cses su~h 

inhibit i ons tn cur s t.9.t.ute£ . 

authori ty to r emer Be'!"li :::e !'T.")!tl t ~a.':. !.il'..E . 

It was alsc ~.::r;t.:;eded ~;;~S:I, We::~ .. 7 ... :-r: C('L~·re.do ,:: o~ld r..ave taken 

service from tha t line . Tt'-H , ~:te Q :: -:; -: X. 3 sf Del t;a-M)ntrose in con­

verting to three -pha.s~ ~ and. i".l r~nd.er ::'.::lg ger 'l~. ·~'i'< :·.L~~eon, are not 

illegal, E,er ~, and c-c·.l.J.d 1. ~(:C r:!-'?c 5:. :n:.::1 if r·l:e l:· a, ''; i:.ions w~re 

tainted by its :::onne.z ~ion "'i ~·"':. t .~.e :; '")::~·&C. :. -'<te -:,:mstru·:;tion . 

The Coloradc-~J-...:.e erost:r"'.t(' ':. ion , h::-'£ever) is not a pu'Jl1c 

facilitYJ but rather, a pr~.va+~ fa';;n.i~,y , s01ely ar:d ex~lusively for 

the use and benefit of Col~ra.i0-lJt.e !.tself. Whether such a line 

would ever be considered \,:.';'.llit.y pr ~ ;er+.~'! ar.d. an integrlll part of 

rate -ba.se in a rate ~ase .. is a q'.l~ :;,t 1~::1 r..0t. to ::. !"~ ('on s idered here . 

The fact is that this lir..e 1.5 a pri vat.e Ene -- not a ~acili ty of a 

utility dedicated. to p' .... l)li':' use. I -:· is .,:.~r vi .ew that. .mer t:re l aw, 

any person has the a~s ::)::"'lt.e righ:~ t o render '..: ti~ .it.y sel"vi ce to himself . 

With refereu 'e t ·J ~~!:e pr::·-r1 s!.:,ns -:·f t hE".; -:::-,ntra(!t~ it is 

conceded by all parties tr..a.t the (:o,. ~.rac t .• al.t:"::lUgh filed vith the 

Public Utilities CO!!llllisston' J has r.ever t.een pTeSel1ted to the Com­

mission for an Order cf approval. At t he tl..me of er.terlng into this 

contract, neither Col orado- Ute nQr ~elta-1-1·?nt·rose operated as a utility 

under the jurisdicti~n of t!.is Cc:n'Ui.ssion . W:':,£:t::er or not they were 

utilities, in fact, and st.ould have l.·een ~,n:!. er the jurisdiction of 

this Commission, is not a ques~.i0r. t :'"....at. i s. present.ed in this case. 



Thus, in either event, the contract is an agreement between a 

utility and private parties, as of the date hereof, or it ts an 

agreement between utilities, that does not have the sanction of 

this Commission. 

This Commission, under the law, has authority to compel 

observance o~ the Public Utility Law, and to en~orce its own Orders 

implementing that law. Agreements, however , that have not had the 

prior approval of this Commission, are at least in the nature of 

private contracts. As such, t his Commission r~s no authority to 

interpret or enforce private contracts, since the Commission is not 

a juiicial body, having no juiicial power, and any attempt to do so 

by this Commission would be a violation of Article III of the Consti­

tution of the State of Colorado. People vs. Swena, (31 , 88 Colo . 337 , 

296 Pac . 271) . Under this provision of the Constitution, this Com­

mission, as a quasi - juiicial, quasi - legislative body, may no more 

invade the province of the Courts than the Courts may invade the fact­

finding powers of th~s Commission . We must hold, therefore, that the 

interpretation and enforcement of the respective rights of the parties 

under this contract is not within the prOvince of the powers of this 

Commission. So holding, it becomes unnecessary, therefore , for us to 

make specific findings with regard to any evidence relating to the 

three-hundred- f oot rul e, and the interpretation of the contract . 

We do specifically find, however, that the construction of 

the l ine by Col orado-Ute is the construction of a private facility, 

not dedicated to the public use , to be used solely and exclusively to 

supply servi ce by COlorado-Ute t o itself . 

We fUTther find that the actions of Delta-Montrose in so 

rendering such service is acting legally, within its powers . 

We further find that said line, as a private facilit y , does 

not, and will not, create any paramount or preemptive right in either 

Colorado-ute or in Delta-Montrose, as a distributing company, for ex­

pansion by virtue of the existence of this line, and that such a 

restriction should be included in the Order herein . 
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We must further take official notice of t he fact that Delta-

Montrose Rural Power Lines Association has pending before this Com-

mission an application for a certificate of public convenience and 

aecessity, in which Western Colorado is an intervener, and that the 

territories for the respective utilities may be delineated in such 

aB Order. Any ri&ht, dut~es, or obligations that may arise by virtue 

of this Order shall be subordinate to and controlled by our Decision 

fa that csse, save and except our finding herein that the Colorado-

ute line does not violate the Public Utility Act. 

This Commission is thus of the opinion that the Complaint of 

The Western Colorado Power Company should be dismissed , and that these 

proceedings shouJ.d be tenninated. 

In so doing, we must observe that all utilities, including 

cooperatives, who have now been declared by the Legislature to be 

vested with a public interest, and subject to the jurisdiction of 

this Commission, should move carefully in the exercile of thei~ rights. 

They should not seek to construct new facilities with cavalier abandon, 

without reference to the legal limitations and inhibitions that may be 

tmposed upon them not to duplicate facilities, not to invade ter-

ritories of other utilities, and not to do such other acts that may 

be economicaJ.l.y wasteful, redoum,ing to the disadvantage of the 

customers which they serve . 

We admonish all utilities that, wherever there is a question 

of doubt, the utilities should file their applications wit h the Com-

mission for authority to perform t he acts they seek to perform. 

OR D E R 

THE CCWlISSION ClIDERS: 

That Motion of Respondenta,Delta-Montrose Rural Power Lines 

Association, and Colorado-Ute Electric Association, Inc., be, and 

the same hereby ie, granted, a.nd. the Complaint be, ani t he same hereby 

is, dismissed. 

That this Case be, ani the same hereby is, terminated. 
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That neither Delta- !>1ontrose Rural PQ".,'er Lines Associ&.tion 

nor Colorado- Ute Electric AssOCiation, Inc. shall extend any service 

to any other ct!stoner by virtue of the existence of the said line of 

Colorado-Ute, nor sr~ll said Respondents) or either of theM, claim 

any preemptive, paramount, or prior right to render such s ervice, by 

virtue of the exi s tence of said line . 

This Order shall become effective twenty- one (21) da.ys 

from the date hereof. 

Dated at Denver, Colorado, 
this 25th day of May, 1962. 

e. 

THE PUBLIC llrrr,rrms Ca~4.ISSION 
OF THE STATE OF COLORADO 
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