BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 08I-227E

IN THE MATTER OF THE INVESTIGATION OF ELECTRIC TRANSMISSION ISSUES AND THE OPENING OF AN INVESTIGATORY DOCKET
COMMENTS OF THE COLORADO INDEPENDENT ENERGY ASSOCIATION
Comes now the Colorado Independent Energy Association (CIEA) and pursuant to Decision No. R09-0269-I submits these comments on the Questions for the March 30, 2009 Workshop attached to the aforementioned Commission decision.  These comments are being timely filed on March 23, 2009.

I. introduction

By Commission Decision No. C09-0245, the Commission scheduled a series of pre-rulemaking workshops regarding specific transmission topics to be held over the next several months.  The workshops are intended to allow parties to provide input on the Commission’s transmission Certificate of Public Convenience and Necessity (CPCN) process and improvements that can be made to the process.  As part of the schedule of workshops, the Commission has set March 30, 2009 as the first workshop date for consideration of comments from parties in response to the questions attached to Decision No. R09-0269-I.  
CIEA appreciates the opportunity to provide the Commission with comments in response to the questions posed.  CIEA intends to have Mr. Nick Muller, Executive Director of CIEA, participate in the March 30, 2009 workshop to supplement or amplify the comments set forth below.  CIEA has not chosen to respond to all of the questions posed in the Commission’s document, but has focused its attention on those of greatest significance to its members with respect to the need for additional transmission facilities in the State of Colorado.  
As a result of the Commission’s consideration of these comments and those of other parties in this docket, CIEA requests that the Commission expedite the consideration of applications for CPCNs to construct and operate additional transmission facilities within the State of Colorado.  CIEA has consistently asserted that the current state of the transmission system has served as a bottleneck for the construction of new non-utility owned resources.  The utilities have been capable of moving transmission projects necessary to serve their own generation projects to the front of the transmission queue, thereby forestalling the analysis and implementation of transmission facilities necessary to accommodate the addition of independent power producer resources.  Any modification to the commission’s rules regarding transmission CPCN applications should take into account the possibility of third party (i.e., non-utility) transmission ownership as a way to facilitate development of the transmission infrastructure.
The addition of the “energy resource zone” concept pursuant to Section 40-2-126 C.R.S. allowed for the development of transmission resources to accommodate the addition of renewable energy resources, which occupy the designated energy resource zones.  To date, the so-called SB-100 process has resulted in only modest amounts of additional transmission planning for accommodating new renewable resources.  In conjunction with the utilities’ resource planning process and the lack of transmission facility extensions, virtually no new transmission has been constructed in Colorado other than facilities built by utilities for the purpose of serving their own generation additions.  The new transmission line to serve Comanche 3 and the additional transmission facilities necessary for the recently approved addition of generation at Fort St. Vrain are the only substantive transmission resources added in the last few years.  These transmission additions aside, no new transmission has been constructed to accommodate the potential addition of renewable resources on the current generation system.  CIEA submits that the Commission’s consideration of transmission issues must be more streamlined, fair and expedite the process of certificating and constructing new transmission facilities in the State of Colorado
.
II. comments

The first question the Commission asked the parties to address is what constitutes “in the ordinary course of business” where transmission facilities are concerned.  The Commission asks whether the ordinary course of business definition should apply to both new transmission facilities as well as modifications of existing transmission facilities and refers the parties to Rule 4 CCR 723-3-3206(b).  CIEA’s basic position is that the CPCN process needs to be expedited for the addition of transmission facilities in order to enable new resources to connect to the grid.  The new resources CIEA has in mind primarily consist of renewable resources, both wind and solar.  It is also possible that the addition of transmission facilities of sufficient size, scope and scale could also accommodate conventional resources depending upon what bidders into the jurisdictional utilities’ resource plans may be proposing for construction in the state.  
Historically, the development of new transmission facilities has not been “in the ordinary course of business.”  Rather, the addition of significant transmission has resulted only from CPCN applications filed and prosecuted at the Commission.  Recent proceedings including permitting of the additional transmission facilities to accommodate the addition of Comanche 3 as well as the tie-line owned and operated by Public Service in the Lamar area are two recent examples of these types of CPCN proceedings.  From Public Service’s perspective, these transmission additions have involved the addition of  transmission facilities outside the ordinary course of business.  CIEA believes that such substantial transmission facilities as these referenced above require a continued certification process as being outside the ordinary course of business.  However, the entire process can, and should, be expedited.
The modification of existing transmission facilities appears to be more within the scope of the concept of the ordinary course of business.  Even where significant upgrades of existing transmission facilities are identified and pursued by utilities, as a general matter the facilities have previously been certificated by the Commission and the upgrade proposed constitutes an addition or modification to existing facilities in the ordinary course of business.  As a consequence, CIEA submits that a definition of ordinary course of business should apply only to modifications of existing transmission facilities of a certain size and scale, which can be determined by the outcome of this investigatory docket.  CIEA does not, at this time, have a specific definition to offer for the “ordinary course of business” other than the concept that upgrading or modification of existing facilities would fall within that classification and the construction of new transmission facilities would not.
The Commission asked the parties to assume the development of criteria defining the ordinary course of business, and the creation of a rebuttable presumption that a transmission project is in the ordinary course of business if it meets those criteria.  CIEA submits that establishment of criteria defining “in the ordinary course of business” would be beneficial.  Also, in the event that such criteria can be developed and implemented by the Commission through appropriate rulemaking proceedings, establishment of a rebuttable presumption that a transmission project complying with the criteria developed would be appropriate.  CIEA agrees with this concept because it will most likely facilitate the upgrading of transmission facilities on a faster track than the current procedures employed by the Commission can accommodate.  The development of a set of criteria, which, if met, create a rebuttable presumption for the addition of new transmission facilities, would streamline the process of adding new transmission capacity to the current transmission systems of the jurisdictional utilities.  CIEA is uncertain whether sufficient criteria to enable an application process under a rebuttable presumption approach can be developed for new transmission facilities as well as modifications of existing transmission facilities.

The Commission requested input on the process for CPCN applications filed pursuant to Section 40-2-126(4) C.R.S.  This statutory provision provides that the Commission must decide applications for CPCNs for transmission facilities within 180 days of the filing of the application if the application is filed to obtain a CPCN for Section 40-2-126(2)(b) C.R.S. transmission facilities.  These facilities are the type that are necessary to deliver electric power consistent with the timing of the development “of beneficial energy resources” located in or near energy resource zones.  Since the term “beneficial energy resources” is not defined in Section 40-2-126 C.R.S., the Commission asked the parties to provide a definition for the term and explain whether such a definition should be included in the Commission’s rules.  
CIEA supports a definition of “beneficial energy resources” that includes renewable energy and co-generation.  CIEA includes co-generation since, by definition, it involves the use of waste heat for a secondary purpose as opposed to failing to utilize that additional resource opportunity.  Consequently, more efficient use of fuel is achieved and, therefore, if bidders into resource plans have co-generation facilities which could be accommodated by the definition of beneficial energy resources they should be included in the definition along with renewable energy.  
Including renewable energy is implied in the statute which established the energy resource zone concept.  The construction or expansion of transmission facilities required to ensure the reliable delivery of electricity to Colorado customers “or to enable the utility to meet the renewable energy standards set forth in Section 40-2-124” is contained in Section 40-2-126(3)(a).  This implies an intent to accommodate the addition of renewable energy resources by constructing new transmission in order to enable the addition of beneficial energy resources on the system.  Requiring utilities to examine the possibility of making short-term upgrades to their transmission facilities in order to accommodate renewable resources also leads to greater diversity of resources.  This could be achieved by the “front track” process addressed below.
The Commission next requested input on what a “fast track” process, applicable to Section 40-2-126(4) C.R.S., CPCN application for new transmission facilities could look like.  Recognizing that the Commission must complete its work within 180 days of the filing of the application (as opposed to the application being deemed complete under Section 40‑6-109.5, C.R.S.) means that a shortened notice period from the Commission’s standard 30‑day notice would be necessary.  In addition, Commission rules should require that in all cases, an application by a utility seeking to fast track the addition of transmission resources intended to accommodate beneficial energy resources be accompanied by the direct testimony and exhibits in support of the CPCN requested.  Parties seeking to intervene would then have a 30-day period within which to submit answer testimony followed by the utility filing its rebuttal case within 30 days of receipt of intervenors’ answer testimony.  This would put the case before the Commission for hearing within approximately 75 days of its being filed and leave approximately 100 days for the Commission to hear the case, review post-hearing statements of position, and issue an administratively final decision on the application.  A procedural schedule such as this could be used in either a standard application requesting a new CPCN or in a proceeding where a rebuttable presumption is being sought by the utility.  In the circumstance where the Commission does not hear the CPCN application itself, but refers the matter to one of its administrative law judges for handling, the Commission should consider whether its rules should contain a requirement that an initial Commission decision be issued in order to eliminate the need for filing exceptions to an ALJ’s recommended decision, but permitting an application for rehearing, reargument, or reconsideration to be filed consistent with Section 40-6-114 C.R.S.  
Question three asks the parties to address the concept of “backbone” transmission facilities.  Since, at the present time, there are no third-party transmission facilities in place in Colorado nor any that have been proposed as far as CIEA is aware, CIEA addresses this issue in the context of a possible definition of utility owned backbone transmission facilities.  CIEA submits that so-called backbone transmission facilities would be of a certain length and capacity sufficient to accommodate the addition of multiple generation resources during the life of the transmission facility over its entire length.  The term “backbone transmission facilities” to CIEA denotes long haul, heavy duty types of transmission facilities able to accommodate large amounts of electricity over a long distance.  As such, these facilities are likely to entail extensive planning, right of way acquisition, design, and construction involving substantial sums of money and a significant period of time in order to complete the project.  The addition of backbone transmission facilities would require a thorough vetting by the Commission and would not lend itself to the creation of a rebuttable presumption type of process as smaller, more targeted transmission facilities may.  The Commission’s current CPCN application process is sufficient to accommodate the design, development and construction of backbone transmission facilities as the term is addressed by CIEA in these comments.  Likewise, with respect to the Commission’s fourth question regarding applications for CPCNs for transmission facilities not previously addressed in these comments CIEA believes that the current process for such applications and the current timing for Commission decisions on those applications is adequate.
III. conclusion

CIEA appreciates the opportunity to offer these comments to the Commission in the context of responding to the various questions posed in the attachment to Commissioner Tarpey’s Interim Order Decision No. R09-0269-I.  CIEA will have a representative at the March 30, 2009 proceeding to respond to questions from Commissioner Tarpey, the Commission’s advisory staff, or to elaborate on the comments set forth herein.
Dated this 23rd day of March, 2009.
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�  While this docket considers possible revision to Colorado transmission siting rules, the Commission should not lose sight of the need to continue and expedite regional transmission planning efforts in order to relieve TOT constraints and enable the addition of new remote resources.
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