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PART 1
GENERAL PROVISIONS
11-108-101. Definitions. As used in this article, unless the context otherwise requires:

(1) "Bank" or "industrial bank" means an industrial bank incorporated under the provisions of section 11-108-301 or under the provisions of section 11-108-205. 
(2) “Banking board” shall have the same meaning as in section 11-101-401 (7).
(3) "Commissioner" means the state bank commissioner.
(4) "Member" means a bank required by this article to be a member of the federal deposit insurance corporation and shall include "new member" except where the term "new member" is used in the same section or subsection.
(5) "New member" means a member that had no outstanding savings obligations as of the last day of the calendar year preceding the year in which an assessment is made and that has not filed with the commissioner an undertaking not to issue savings obligations.
(6) "Primary service area" means the smallest geographical area from which it is anticipated that the proposed industrial bank will draw seventy-five percent of its individual, partnership, and corporate deposits.
(7) "Savings obligations" means savings deposits of any type including contracts, agreements, certificates of deposit, however evidenced, and savings accounts and unpaid interest accrued thereon.
11-108-102. Applicability of powers of banking board and bank commissioner to industrial banks. The powers, duties, and functions of the banking board and the commissioner contained in article 102 of this title and the declaration of policy contained in section 11-101-102 shall apply to the provisions of this article.
11-108-103. No private right of action. Except as expressly provided in this article, no person, other than the banking board, shall have the right to bring or maintain any private action, at law or in equity, for a violation of or enforcement of this article.
PART 2
POWERS

11-108-201. Powers – general corporate – loans and investments – rules of banking board. (1) Every industrial bank duly organized and chartered under the provisions of this article has the powers granted general business corporations by the laws of the state of Colorado to the extent the same are not
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inconsistent with or contrary to this article, including such special powers provided in this article, without the necessity of such powers or special powers being specifically recited or set out in the articles of incorporation of said industrial bank or any amendments thereto.
(2) No industrial bank shall be authorized to engage in any business or activity except as may be authorized by this article.
(3) No stock shall be issued for any consideration other than cash, except stock dividends.
(4) An industrial bank may make such loans, secured or unsecured, accept such drafts, make such investments, and issue such letters of credit as shall be permissible pursuant to rules promulgated by the banking board or otherwise permitted by this article. In promulgating such rules the banking board shall consider all relevant factors, including without limitation the policies set forth in section 11-101-102.
(5) In addition to the general corporate powers granted by this code, an industrial bank has the power, subject to the limitations and restrictions imposed by this code and the rules of the banking board, to lend money either upon the security of real property or personal property, or otherwise; to charge, or to receive in advance, interest therefor; and to contract for a charge for a secured or unsecured installment loan.

(6) As authorized pursuant to section 10-2-601 (2), C.R.S., an industrial bank may, pursuant to federal law or under such rules as may be adopted by the banking board or the commissioner of insurance pursuant to section 10-2-601, C.R.S., act as the agent for any insurance company authorized to do business in this state by soliciting and selling insurance and collecting premiums on policies issued by such company. For such services, an industrial bank may receive such fees or commissions as may be agreed between the industrial bank and the insurance company.
(7) (a) It is unlawful for an industrial bank, or an officer, director, employee, or affiliate of an industrial bank, to:
(I) Engage in the business of issuing, floating, underwriting, distributing, or promoting the sale of stocks, bonds, or other securities; or
(II) Be an officer, trustee, director, employee, stockholder, or partner of any person engaged principally in a business described in subparagraph (I) of this paragraph (a).

(b) Nothing in paragraph (a) of this subsection (7) shall include securities issued or guaranteed as to principal and interest by:

(I) The United States or any agency of the United States;

(II) A state or territory of the United States; or

(III) A subdivision, instrumentality, or public authority organized under the laws of such state or territory pursuant to an interstate compact between two or more states.

11-108-202. Special powers. (1) Every industrial bank, in addition to the powers granted by this article or the rules promulgated by the banking board, has all of the following powers:

(a) The right to purchase and carry obligations of, or fully guaranteed by, the United States or a state of the United States; obligations of a corporation chartered by the United States or a state of the United States doing business in the United States; obligations of an authority organized under state law, under an interstate compact, or by substantially identical legislation adopted by two or more states if any such authority is approved for investment by the rules of the banking board; revenue obligations issued to provide, enlarge, or improve electric power, gas, water, and sewer facilities by any city or town having a population of not less than two thousand people at the time of investment, located in any state of the United States; general obligations of a territory of the United States, or a political subdivision or instrumentality of a state or territory of the United States; obligations that the general assembly of Colorado designates from time to time as legal investments for public funds; notes, secured or unsecured; mortgages; contracts; acceptances; bills of exchange; or trust receipts. All assets and funds of an industrial bank shall at all times be maintained within the United States and in legal investments within the United 
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States as recited in this paragraph (a); but, with the written consent of the banking board, industrial banks may purchase and carry other types of assets but shall only be permitted to make such investments as are permitted by law to fiduciaries.
(b) The right to lend money upon the security of the character and earning capacity of the borrower, comakers, personal chattels, real property, or any other property, or a combination of the foregoing;

(c) If a member in good standing of the federal deposit insurance corporation, the right to issue certificates of deposit, contracts, or agreements under any descriptive name and receive savings deposits that may bear such interest as their terms may provide. Industrial banks may pay interest on savings deposits, certificates of deposit, contracts, or agreements at a rate, without regard to compounding, not to exceed one-half percent per annum greater than the rates of interest that any national or state bank, savings and loan association, or building and loan association in the state is permitted by law to pay on the same type of savings deposit, certificate of deposit, contract, or agreement, whichever is greater. If any national or state bank, savings and loan association, or building and loan association is not limited by applicable law or rule with regard to the rate of interest on any type of savings deposit, certificate of deposit, contract, or agreement, banks shall also not be limited in the same manner. Such certificates of deposit, contracts, or agreements shall be issued with a maturity of not less than seven days and shall be sold at not less than par.
(d) The right to issue, with the prior approval of the banking board based upon the facts and circumstances of each case, capital notes, debentures, or evidences of indebtedness that will not be covered by a guaranty and may be included as a part of the capital and surplus and that:
(I) Have a maturity of not less than five years;
(II) Will be paid by the bank at or prior to maturity in part or in whole only upon written permission of the banking board and are at all times and in all respects wholly subject, subordinate, junior, and inferior to all senior debts of the bank with respect to right of payment;
(III) Provide that the holder of the note by its acceptance thereof must agree that the payment of the principal and interest of the note is expressly subordinated to the prior payment of the principal and interest on all existing and future obligations of the bank to its savings depositors and certificate holders; and
(IV) Contain a provision in the note that no amount shall be paid by the bank as principal or interest unless the capital of the bank, as defined in rules of the banking board, increases over its capital as of the date of the execution of the note by not less than the amount of such principal or interest payment.
(e) The right to invest not more than ten percent of its assets in personal property leases to the same extent and in the same manner as allowed national or other state banks; except that an industrial bank shall not invest in any lease in excess of fifteen percent of its capital, as defined in rules of the banking board, less any inadequacy of capital to any person, association, partnership, or corporation and except that an industrial bank may exceed the limit established by this paragraph (e) subsequent to investing in the lease if such excess is necessary to protect the lease.
(f) The right to broker first mortgage loans.
11-108-203. Trust, fiduciary, and agency powers – when. In addition to its other powers, an industrial bank that is authorized by its charter to exercise trust powers, upon proper qualification under this article, has the power to act as a fiduciary in any capacity. It may also act as registrar, transfer agent, fiscal agent, or attorney-in-fact and have the power to receive, manage, and apply sinking funds. Every industrial bank that is authorized by its charter to exercise trust powers pursuant to this section shall make and file with the commissioner an annual report of trust assets and such other reports, as the banking board may require by rule, on such forms as may be prescribed by the banking board. No report filed pursuant to this section shall be required to be published.
return to top
11-108-204. Forbidden powers. (1) No industrial bank has power to do the following:

(a) To accept demand deposits that the depositor may withdraw by check or similar means for payment to third parties;

(b) To engage in, or acquire any interest in, any business except as permitted by this article.

(2) In calculating the obligations of a single obligor there shall be included:

(a) In the case of obligations of a partnership or association, the obligations of each general partner or each member of the association;

(b) In the case of obligations of a general partner or a member of an association, the obligations of the partnership or association;
(c) In the case of obligations of a corporation, the obligations of any subsidiaries in which it owns, directly or indirectly, a majority of the outstanding voting stock;

(d) In the case of obligations of a corporation, the amount of a loan made to any other person to the extent that the proceeds of such loan, directly or indirectly, are to be loaned to the corporation; or used for the acquisition from the corporation of any securities issued by the corporation, other than securities acquired by an underwriter for public offering; or transferred to the corporation without fair and adequate consideration. The discharge of an equivalent amount of debt previously incurred in good faith for value shall be deemed fair and adequate consideration.

11-108-205. Industrial bank organized as a limited liability company. (1) Pursuant to section 11-102-104 (5.5) (b), an industrial bank charter may be issued to a limited liability company that otherwise meets the requirements of this article.
(2) An industrial bank organized as a limited liability company shall not be required to exist in perpetuity; except that the articles of organization of such an industrial bank shall provide for a method to extend the existence of the industrial bank in the event that termination occurs. In addition, the articles of organization of such an industrial bank shall require that liquidation of the limited liability company conform with the requirements of this code.
(3) Upon approval of the banking board, an industrial bank organized as a limited liability company may be merged with or converted into another entity regardless of the form of the surviving entity, so long as the surviving entity satisfies the requirements of this code.

(4) Upon approval of the banking board, an industrial bank organized as a corporation may be merged with or converted into a limited liability company, so long as it satisfies the requirements of this code.
(5) (a) An industrial bank organized as a limited liability company shall have a written operating agreement containing any provisions for the affairs of the bank and the conduct of its business as may be agreed upon by the members and which provisions are consistent with this code and the "Colorado Limited Liability Company Act", article 80 of title 7, C.R.S.
(b) A copy of the written operating agreement shall be filed with the banking board prior to the granting of a charter to the industrial bank, and any amendments to the operating agreement shall be filed with and approved by the banking board prior to adoption.
(c) The banking board may promulgate rules establishing additional requirements relating to operating agreements to implement the provisions of this section.

(6) All distributions made by an industrial bank organized as a limited liability company to its members shall be subject to the requirements applicable to dividends issued by an industrial bank organized as a corporation under this code and the rules of the banking board

(7) For purposes of implementing this section, the following definition constructions shall apply:
(a) Where this code refers to "articles of incorporation", that term shall be construed to apply to a limited liability company's articles of organization, as that term is defined in section 7-80-102 (1), C.R.S.;

(b) Where this code refers to "bylaws", that term shall be construed to apply to a limited liability company's operating agreement, as that term is defined in section 7-80-102 (11), C.R.S.;
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(c) Where this code refers to "common stock" or "shares" of an industrial bank, such terms shall be construed to apply to a limited liability company's membership interests;

(d) Where this code refers to a "corporation", such term shall be construed to include a limited liability company organized under the "Colorado Limited Liability Company Act", article 80 of title 7, C.R.S., which limited liability company conforms to this section and the requirements established by the banking board pursuant to section 11-102-104 (5.5);
(e) Where this code refers to a "director" or a "board of directors" of an industrial bank, such terms shall be construed to apply to a manager or the managers of a limited liability company;

(f) Where this code refers to an "incorporator", such term shall be construed to apply to the organizers of a limited liability company;

(g) Where this code refers to a "shareholder" or a "stockholder" of an industrial bank, such terms shall be construed to apply to a member of a limited liability company.
PART 3
CHARTERS
11-108-301. Incorporation. Three or more persons desiring to form a bank, as permitted in this article, may incorporate such bank, and said bank may be chartered by the banking board to engage in the business of a bank upon compliance with the provisions of this article.
11-108-302. Charter – application – fee – issuance procedure – change in location. (1) The incorporators of a proposed industrial bank shall submit to the banking board an application for an industrial bank charter and in support thereof shall submit the following:

(a) An application for a charter in such form as may be prescribed by the banking board by rule, including the following: The name, address, and business affiliation of each director and proposed officer and the name and address of any and all other industrial banks with which each director and proposed officer may be affiliated as a director, officer, or stockholder; the name, address, and business affiliation of each subscriber to stock and the amount of stock subscribed for; the address at which it is proposed the industrial bank will maintain its place of business or, if such address is not known, the area within a radius of one-half mile in which the bank is to be located; a designation of the primary service area it proposes to serve; and such other information as the banking board may reasonably require to enable it to determine whether such charter should be issued;

(b) Proposed articles of incorporation, containing: The name of the proposed industrial bank; the city or county in which it is to be located; the amount of capital; the number and par value of the shares authorized; the number of directors; a statement whether cumulative voting will be permitted for directors; preemptive rights, if any, of stockholders; its term of existence; and such other proper provisions as may be approved by the banking board to govern the affairs and business of the proposed industrial bank, including such provisions required by law for the incorporation of ordinary corporations. The name of the industrial bank need not comply with the requirements of part 6 of article 90 of title 7, C.R.S. Only one class of par value stock of not less than ten dollars per share shall be authorized, but the foregoing shall not affect industrial banks chartered prior to July 1, 1965, having other classes of stock or other par value than recited in this article. The articles of incorporation shall not contain any provisions authorizing such proposed industrial bank to engage in any business or activity except as may be authorized by this article.

(c) Bylaws of the proposed industrial bank;

(d) An application fee established by the banking board pursuant to section 11-102-103 (12). The fee may be refunded to the incorporators by the banking board if the application for charter is withdrawn by the incorporators prior to the date set for public hearing. The applicants shall also submit evidence satisfactory to the banking board that the stock, in an amount not less than the minimum required by section 11-108-305, has been fully subscribed and paid in and that the subscribing stockholders have, in addition thereto, deposited an estimated amount to cover organizational expense.
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(2) (a) Within sixty days after the submission of an application, the banking board shall determine whether the application is complete or whether deficiencies exist in the application and shall notify the applicant of such finding and shall specify any deficiencies that have been found to exist. In the event that the application is not completed in accordance with this section and the rules of the banking board within ninety days after the submission date, the application shall be deemed withdrawn and the application fee forfeited.
(b) After the application has been properly completed within the required ninety-day period, the hearing required by this section shall be held and a decision rendered by the banking board on the charter application at least thirty days prior to any hearing on any later filed application for a bank proposing to serve any portion of the same primary service area.

(c) The banking board, upon determining that the application is complete, shall fix a time and place for a hearing upon such application not less than thirty days nor more than ninety days after such determination or not less than thirty days nor more than ninety days after the banking board renders a decision on an earlier filed application to serve a portion of the same primary service area. At least thirty days prior to the hearing, the banking board shall notify the applicants thereof and mail notices of the hearing upon such application to each industrial bank doing business in the primary service area to be served by the applicant and to such other persons and organizations as the banking board may select. If any person or organization objects to the application, such person or organization may file with the banking board a written objection within twenty days after receipt of the notice of hearing. At such hearing, applicants, persons notified by this subsection (2), and other persons interested may appear and offer testimony in support of, or in opposition to, such application, and such testimony shall be transcribed. The banking board may continue the hearing from time to time for the purpose of taking additional testimony.

(d) Notwithstanding any other provision of this section, if the banking board has given notice pursuant to paragraph (c) of this subsection (2) of a hearing on any application for charter filed pursuant to this section and the banking board has received no written protests against such charter application within ten days prior to the hearing, the banking board may grant such charter without a hearing as otherwise required in this section if the applicants for such charter are known to the banking board.

(3) (a) Upon the receipt of the instruments recited in subsection (1) of this section, the banking board shall investigate the facts and the application and, after a hearing, shall grant the charter if it finds that:

(I) Allowing the applicants to engage in such business will serve the public need and advantage in the primary service area in which the business of the applicants is to be conducted; and that the volume of business in the primary service area that the applicants propose to serve, attributable to industrial banking, is such that profitable operation of the industrial bank may reasonably be projected;

(II) The experience, financial responsibility, character, and general fitness of the proposed officers, directors, stockholders, and persons in control of the industrial bank, as defined in section 11-108-101 (1), are such as to command the confidence of the public and to warrant belief that the business will be operated lawfully and within the purposes of this article. In making a determination under the provisions of this subparagraph (II), the banking board shall be governed by the provisions of section 24-5-101, C.R.S.; and

(III) The articles of incorporation and bylaws are in compliance with law and any rules of the banking board and its proposed capital satisfies the standards and guidelines in the rules promulgated by the banking board.

(b) The applicants shall have the burden of proving the matters set forth in paragraph (a) of this subsection (3).

(4) Such charter shall not be issued until: The articles of incorporation, duly approved by the banking board, have been filed by the incorporators with the secretary of state of Colorado and with the banking board; the proposed capital satisfies the standards and guidelines in the rules promulgated by the
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banking board; and the organization of said industrial bank, including adoption of the bylaws, election of members to the board, and the election of its officers have been duly completed.

(5) The banking board shall grant or deny an application for a charter within thirty days after conclusion of the hearings thereon. Within ten days after the entry of an order denying or granting an application, the banking board shall give written notice thereof and the banking board's reasons therefor to the applicants and to such industrial banks or other persons who appeared at the hearing in opposition to the granting of such application. The banking board shall make execution of its order to grant a charter contingent upon the proposed industrial bank's making a bona fide application for, and receiving membership in, the federal deposit insurance corporation or the federal reserve system.
(6) The proposed incorporators, or any industrial bank, or other persons aggrieved by the order of denial or granting of the application may seek a review thereof in any district court of Colorado within thirty days after written notice of the issuance of said order. The court may affirm the order of the banking board, or may reverse or modify the same, or direct the banking board to take any action deemed proper if it finds that the banking board abused its discretion or exceeded its jurisdiction. Review by appeal may be prosecuted from the final judgment of the district court as provided by law and the Colorado appellate rules in the same manner as appeals are taken from judgments of the district court in civil actions.

(7) (a) If a bank chartered under the provisions of this article desires to move from the location for which the charter was granted, the bank shall submit to the banking board in such form as the banking board may prescribe an application for change of location. The application for change of location shall include the following: The new address at which the bank proposes to maintain its place of business; a designation of the primary service area it proposes to serve; evidence satisfactory to the banking board that the requirements of section 11-108-305 (1) relating to the proposed new location have been met; and such other information as the banking board may reasonably require to enable it to determine whether the application for change of location should be granted.

(b) If the proposed new location of the bank is over five hundred feet from the location for which the charter was granted, then, within thirty days following the submission of an application for change of location, the bank shall give notice to the public of the proposed new location by publishing, at least twice in a newspaper of general circulation in the primary service area that such bank serves, a notice identifying the present location of the bank and the proposed new location. If the proposed new location of the bank is five hundred feet or less from the location for which the charter was granted, no such public notice shall be required under this paragraph (b), and the banking board shall grant or deny the application for a change of location within sixty days after submission by the applicant.
(c) If the proposed new location of the bank is more than five hundred feet from and within a radius of one-half mile of the location for which the charter was granted, the banking board shall mail notice of such application for change of location within thirty days following submission of the application to each bank doing business in the primary service area to be served by the applicant. If no bank which received notice of the application objects in writing to the banking board within thirty days after mailing of such notice, the banking board may grant or deny the application, without a hearing, based upon the merits of the application, but such application shall be granted only if the provisions of section 11-108-305 (1) relating to the proposed new location have been met. If any bank receiving notice does object in writing and requests a hearing on the application, the banking board shall determine if a hearing is advisable, and, if it finds it advisable the banking board shall mail a notice of such hearing to each bank doing business in the primary service area to be served.

(d) If the proposed new location of the bank is more than one-half mile from the location for which the charter was granted, the banking board shall give notice within thirty days following submission of the application to each bank doing business in the primary service area to be served by the applicant and to such other persons and organizations as the banking board determines. If no bank, person, or organization receiving notice of the application objects in writing to the banking board within thirty days after mailing of such notice, the banking board may grant or deny the application, with or
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without a hearing, at its discretion, based on the merits of the application, but such application shall be granted only if the provisions of section 11-108-305 (1) relating to the proposed new location have been met. If any bank, person, or organization receiving notice does object in writing and requests a hearing on the application, the banking board shall hold a hearing on the application, and the banking board shall mail a notice of such hearing to all persons and organizations who were mailed notice of application to change location.

(e) Any hearing held under the provisions of this subsection (7) shall be held within ninety days following the date of mailing of the notice of hearing. At such hearing, the applicant, persons, or organizations notified pursuant to this subsection (7), and other persons interested may appear and offer testimony in support of, or in opposition to, the application for change of location, and such testimony shall be transcribed.

(f) The banking board shall grant or deny an application for change of location within ninety days after the conclusion of any hearing held on the application or, if no hearing is held, within ninety days after the receipt of the application.

11-108-303. Amendment – were filed. In the event of an amendment to the certificate of incorporation of any industrial bank, certificates setting forth such amendment shall be executed in duplicate and filed in the offices of the secretary of state and the banking board.

11-108-304. Certificate approving amendment. If the banking board is satisfied that such amendment has been legally made, and that it in no way impairs the financial standing of said industrial bank, it shall issue to the industrial bank a certificate approving the amendment and authorizing the bank to conduct business pursuant thereto, and no such authority of amendment shall be effective until so approved by the banking board.

11-108-305. Capital structure – inadequacy. (1) The banking board shall establish by rules the capital standards and guidelines, the methods for measuring capital, and the definitions of "capital", "capital adequacy", "capital inadequacy", and other related terms for industrial banks subject to this article, which may differ for specific purposes. In promulgating such rules, the banking board shall consider all relevant factors, including without limitation the policies set forth in section 11-101-102 and relevant federal laws and regulations. Each industrial bank subject to this article shall at all times comply with the capital rules promulgated by the banking board.

(2) The board of directors of an industrial bank may declare dividends from retained earnings and from other components of capital specifically approved by the banking board so long as the declaration is made in compliance with the rules established by the banking board.
(3) If the banking board has reason to believe that the capital of any industrial bank is inadequate under the rules of the banking board, the banking board may ascertain the facts and furnish the bank with a copy of its determination. If the banking board determines an inadequacy of capital based upon such determination, the commissioner, with the approval of the banking board, may direct the industrial bank to levy an assessment in a designated amount upon the holders of record of common stock to remedy an inadequacy of capital. Upon receipt of an order to levy an assessment, the directors shall cause to be sent to all holders of common stock, at their addresses, a copy of the order and a copy of this subsection (3). If an assessment is not paid within the time prescribed in the order or such shorter period as the directors decide, but not less than thirty days, the bank may offer the shares of the defaulting stockholders for sale at public auction or private sale at a price that shall not be less than the amount of the assessment and the cost of the sale. Any excess shall be paid to the prior owners. Except under circumstances where section 11-103-203 applies, the method of collection provided in this section shall be the sole method of collecting assessments. If an assessment is not paid within ninety days after the date of the order to levy or at such other date as may be specified in the order, but in no event less than thirty days, the
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commissioner may, with the approval of the banking board, proceed pursuant to part 6 of this article; however, for good cause shown to the banking board by the affected bank, the banking board may extend the ninety-day limit. If the banking board determines that the capital or reserves of any bank are inadequate, the banking board may order the bank not to make new loans or discounts.

(4) Any industrial bank upon application to and approval by the banking board, may operate one loan production office as defined by the banking board. Notwithstanding the limitations of this subsection (4), an industrial bank is authorized to engage in such deposit and loan activities as are expressly authorized by this article through a communications facility, as defined in section 11-48-103.

11-108-306. Assessments. (1) The banking board shall annually establish fees and assessments pursuant to section 11-102-104 (11). Assessments may be made more frequently than annually at the discretion of the banking board.

(2) For the fiscal year beginning July 1, 1992, and for each fiscal year thereafter, the banking board shall establish its annual assessment to be collected at least semiannually in such amounts as are sufficient to generate the moneys appropriated by the general assembly to the division of banking for each such fiscal year.
PART 4
RECORDS, REPORTING, AND INFORMATION
11-108-401. Subject to corporation laws – powers of banking board – examinations by commissioner – reports by industrial banks. (1) Industrial banks shall be subject to and governed by the laws relating to general business corporations, except where inconsistent with the provisions of this article, but, in addition thereto, the commissioner shall examine the books and records of every industrial bank as often as deemed advisable and to the extent required by the banking board. The cost of the examination shall be borne by the industrial bank at the rate provided for in section 11-108-306.

(2) The commissioner shall examine, as often as deemed advisable and to the extent required by the banking board, any electronic data processing centers of an industrial bank or any electronic data processing centers that serve an industrial bank, without regard to the location of the electronic data processing center; shall make and file in his or her office a correct report in detail disclosing the results of such examination; and shall mail a copy of such report to the data processing centers examined and the industrial bank that they serve.
(3) (a) The commissioner, if he or she deems it necessary or if required by the banking board, may examine the books and records of the controlling shareholder of an industrial bank and any affiliated entities of the controlling shareholder for the purpose of determining the safety and soundness of the industrial bank. If the controlling shareholder or affiliate's records are located outside this state, the controlling shareholder or affiliate shall either make them available to the commissioner at a convenient location within this state or pay the reasonable and necessary expenses for the commissioner or the commissioner's representative to examine them at the place where they are located. The commissioner may designate representatives, including comparable officials of the state in which the records are located, to inspect them on the commissioner's behalf. If a controlling shareholder or affiliate refuses to permit the commissioner to make an examination, the banking board may fine such controlling shareholder or affiliate an amount not to exceed one hundred dollars for each day any such refusal continues. In lieu of any examination required by this subsection (3), the commissioner may accept an audit for the previous fiscal year prepared by an independent certified public accountant, independent registered accountant, or other independent qualified person. If the commissioner accepts an audit prepared by such independent person, no costs thereof shall be borne by the commissioner and all costs of such audit shall remain the obligation of the controlling shareholder or affiliate.

(b) For purposes of this subsection (3):

(I) "Affiliated entity" or "affiliate" means an entity in control of a controlling shareholder.

(II) "Controlling shareholder" means a shareholder in control of an industrial bank.
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(III) "In control of" means that an entity or shareholder meets the same criteria for acquiring control as are set forth in section 11-102-303 for acquiring control of a state bank.

(4) Any person who becomes a director, executive officer, or other person who, directly or indirectly, is responsible for the management, control, or operations of an industrial bank shall within ninety days thereafter file a report with the banking board containing: A statement describing any civil or criminal offenses involving fraud, dishonesty, moral turpitude, bribery, perjury, larceny, theft, robbery, extortion, forgery, counterfeiting, embezzlement, misappropriation of property, or conspiracy to commit any of such offenses, or an offense affecting such person's qualification to serve in such capacity with respect to which such person has been found guilty or liable by any federal or state court or federal or state regulatory agency; such biographical information as the banking board requires; and such other information as the banking board requires pursuant to its rules. If any statement contained in such report subsequently becomes inaccurate or misleading in any way, such person shall file an amended report within thirty days after the date on which the statement in the report first becomes inaccurate or misleading. Any person who fails to comply with this subsection (4) shall be required by the banking board to pay a penalty in an amount set by the banking board by rule, which shall not exceed twenty-five dollars per day, and such penalties shall be deposited in the general fund. The banking board, for valid reasons and good cause, may waive such penalty.
(5) If any industrial bank changes any executive officer, director, or other person who, directly or indirectly, is responsible for the management, control, or operations of the bank, such changes shall be promptly reported to the banking board, and the bank shall provide such information concerning such person as may be requested by the banking board on such forms as the banking board may require, including information about the reasons for termination from any prior employment and whether such person was charged or convicted of any civil or criminal offenses enumerated in subsection (4) of this section. No civil liability shall arise for any industrial bank, its directors, executive officers, employees, or agents, or other persons due to compliance with the requirements of this subsection (5). The purpose of such information is to inform the banking board of the qualifications of such person as they may affect the safety and soundness of the bank. The information shall be treated as confidential under this article. Any industrial bank that fails to comply with this section shall be required by the banking board to pay a penalty in an amount set by the banking board by rule, which shall not exceed twenty-five dollars per day, and such penalties shall be deposited in the general fund. The banking board, for valid reasons and good cause, may waive such penalty.

(6) An industrial bank shall not permit other businesses to be carried on at its place of business except as permitted by this article, unless such businesses were carried on at the place of business of the bank prior to July 1, 1965. A bank shall identify other businesses carried on at its place of business by conspicuous signs placed in or upon the exterior of and adjacent to the principal entrance of its place of business.

(7) (a) Industrial banks that are subject to reserve provisions of the "Federal Reserve Act", as amended, shall maintain such reserves against deposits as may be required by the "Federal Reserve Act", as amended, but in addition thereto the banking board may by rule impose reserve requirements that it deems prudent and sound on said industrial banks. The banking board may also impose reserve requirements by rule on industrial banks not subject to reserve provisions of the "Federal Reserve Act", as amended.

(b) In addition to the reserve against deposit liability, a bank shall maintain a reserve against bad debts as required by law and the banking board.

(8) In addition to other powers conferred by this article, the banking board has power to:

(a) Regulate the procedure and practice at hearings;

(b) Implement by order and rule any provision of this article and obtain restraining orders and injunctions to prevent violation of, and enforce compliance with, the provisions of this article and the orders and rules issued thereunder. In the exercise of such power to make orders and rules to implement 
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the provisions of this article, the banking board shall act, consistent with the policies expressed in section 11-101-102, in the interests of promoting and maintaining a sound industrial banking system, the security of deposits and depositors, and the protection of other customers.
(c) Restrict the withdrawal of deposits from any industrial bank or the payment of any certificate of deposit, contract, or agreement when the banking board determines that the capital of such industrial bank is inadequate pursuant to the provisions of section 11-108-501 (1) (a);

(d) Order any person or industrial bank to cease violating a provision of this article, or a lawful rule issued thereunder, or to cease engaging in unsound business practices. A copy of such order shall be mailed to each director of the industrial bank involved;

(e) Require the board of directors of industrial banks to:

(I) (A) Cause an annual audit of the industrial bank to be completed by an accounting firm composed of certified public accountants or a directors' examination by a public accountant or any other independent person or persons as determined by the banking board at least annually but at intervals of not more than fifteen months as may be required by the banking board or its rules. The banking board shall adopt rules regarding the qualifications of such public accountant and other independent person or persons who shall assume the responsibility for due care in such directors' examinations. The banking board's rules shall also establish the scope of such director's examinations, which shall include safeguards to ensure that such examinations adequately describe the financial condition of the financial institution. The banking board may require an audit to be completed by an accounting firm composed of certified public accountants under certain circumstances. A report of the audit or directors' examination and any related management letters and documents shall be completed and submitted to the banking board within the time frames, in the form, and containing such information as the banking board may require in its rules. Such report of the audit or directors' examination and any related management letters and documents shall be reviewed by the directors at the next meeting of the board of directors.

(B) If an industrial bank is owned or controlled by a bank holding company, the requirement of sub-subparagraph (A) of this subparagraph (I) may be fulfilled if: As required by the banking board and its rules, the controlling bank holding company is audited or examined in a directors' examination annually at intervals of not more than fifteen months and the industrial bank is included in the annual audit or directors' examination of the bank holding company by that firm; a report of the audit or directors' examination for the controlling bank holding company and any related management letters and documents is completed and submitted to the banking board within the time frames, in the form, and containing such information as the banking board may require in its rules; and an annual internal examination of the industrial bank is prepared by the internal examination staff of the controlling bank holding company which shall be submitted to the banking board immediately upon its request.
(II) Cause the financial statements of the industrial bank to be prepared in accordance with generally accepted accounting principles consistently applied, except as the banking board may otherwise provide in order to establish regulatory and competitive parity and pursuant to the policies expressed in section 11-101-102;
(III) File, record, or otherwise make effective any lien or other interests in property;

(IV) Obtain a financial statement from a person with present or prospective liability to the industrial bank to the extent that the industrial bank can do so;

(f) (I) After notice and hearing, suspend any officer or director for fraud, embezzlement, or failure to comply with any provision of this article or any valid order or rule of the banking board.

(II) With respect to any action pursuant to this section, ten days' notice, by certified mail, return receipt requested, and hearing shall be provided to the bank affected in advance of any action taken by the banking board. In cases found by the banking board to involve extraordinary circumstances requiring immediate action, the banking board may take such action, without notice of hearing, but shall promptly afford a subsequent hearing upon application to rescind the action taken.
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(g) Order any industrial bank to cease making loans if the banking board determines that the reserves against savings obligations as required in subsection (7) of this section, are deficient, or are not in compliance with this article, or are otherwise inadequate, or order any industrial bank to cease taking savings obligations if the banking board determines that the capital of such bank are inadequate.

(9) The banking board has the power to subpoena witnesses, compel their attendance, require the production of evidence, administer oaths, and examine any person under oath in connection with any subject relating to a duty imposed upon, or a power vested in, the banking board.

(10) Any industrial bank aggrieved and directly affected by an order or rule of the banking board issued under this article may seek a review in the district court of Colorado in and for the county in which the industrial bank is located, within thirty days after receipt of written notice of the issuance of said order or rule. The filing of such a petition for review shall not, of itself, stay enforcement of an order or rule, but the court, upon a finding that irreparable injury would otherwise result, may order a stay upon such terms as it deems proper. The court may affirm the order of the banking board or may direct the banking board to take any action deemed proper.

(11) (a) A bank shall not, without the written consent of the banking board, purchase real estate or any interest therein or make substantial improvements thereon; except that an industrial bank shall not be prohibited from purchasing or otherwise acquiring real estate or any interest therein pursuant to section 11-108-704.
(b) Any consent given by the banking board under the provisions of paragraph (a) of this subsection (11) shall not constitute any determination by the banking board as to the value of any real estate or the improvements thereon.

(12) No industrial bank shall advertise, display, distribute, or broadcast, or cause or permit to be advertised, displayed, distributed, or broadcasted, in any manner whatsoever, false, misleading, or deceptive statements or representations with regard to the charges for, or terms of, loans, or with reference to its savings deposits or certificates of deposit. The banking board has the power to require that all advertisements of any industrial bank be stated fully and clearly and in such manner as the banking board may deem necessary to prevent misunderstanding thereof by prospective borrowers, depositors, or purchasers of certificates of deposit.

(13) The provisions of article 52 of title 12, C.R.S., known as the "Money Order Act", shall not be applicable to industrial banks, nor shall industrial banks be required to comply therewith.

(14) No person who in good faith relies on any order or rule of the banking board shall be subjected to any civil or criminal liability for any act or omission to act, notwithstanding a subsequent decision by a court invalidating any such order or rule.
(15) The banking board, the bank commissioner, and all deputies and employees of the division of banking shall not divulge any information acquired by them in the discharge of their duties except insofar as the same may be rendered necessary by law. The banking board, the commissioner, and their designees may exchange such information with the United States comptroller of the currency, the federal deposit insurance corporation, the board of governors of the federal reserve system, the executive director of the department of regulatory agencies, the division of savings and loan, and banking regulatory agencies of other states. In addition, the banking board, the commissioner, and their designees may exchange information as to possible violations of the federal "Employee Retirement Income Security Act of 1974", as amended, with the federal department of labor or the executive director of the department of regulatory agencies. The executive director of the department of regulatory agencies and the state commissioner of savings and loan associations and their deputies shall, before entering upon the discharge of their duties specified in this section, in addition to an oath required by the state constitution, take and subscribe an oath to keep secret all information acquired by them in the discharge of such duties, except as may otherwise be required by law. Willful violation of this oath shall be a criminal offense. 
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Notwithstanding any provision of this article to the contrary, the bank commissioner, the deputies, and the members of the banking board may disclose any information in the records of the division of banking or acquired by them within the discharge of their duties that is publicly available from the federal deposit insurance corporation, the United States comptroller of the currency, or the federal reserve system and disclose information that has been specifically authorized by the board of directors of the bank to which such information relates.
(16) Any person who willfully makes, circulates, or transmits to another any false statement, written or oral, that is directly or by inference derogatory to the financial condition of any industrial bank and that results in an extraordinary withdrawal of funds from such bank or that results in impairing public confidence in such bank and any person who shall counsel, aid, procure, or induce another to start, transmit, or circulate any such statement knowing the statement to be false commits a class 2 misdemeanor and shall be punished as provided in section 18-1.3-501, C.R.S.
11-108-402. Requirements for acquiring control of industrial banks – definitions. (1) As used in this section, unless the context otherwise requires:
(a) "Controlling person" means a person who is in control of an industrial bank or would be in control of an industrial bank after a proposed acquisition.
(b) "Person" means an individual, a corporation, a partnership, a trust, or any other legal entity.
(2) A person shall be deemed to have acquired control of an industrial bank if, as a result of acquisition, such person:

(a) Directly or indirectly owns, controls, holds with the power to vote, or holds proxies representing twenty-five percent or more of the outstanding voting stock thereof;

(b) Controls in any manner the election of a majority of the directors thereof; or

(c) Exercises a controlling influence over the management or policies thereof.

(3) (a) Whenever a person proposes to acquire control of any industrial bank, such person shall first make application to the banking board for approval. Without approval from the banking board pursuant to subsection (4) of this section, a person shall be prohibited from making such an acquisition.

(b) An application required by paragraph (a) of this subsection (3) shall contain the following information to the extent that it is known by the person making the application:

(I) The number of shares involved;

(II) The name of each seller or transferor;

(III) The name of each purchaser or transferee;

(IV) The name of each beneficial owner if the share or shares are registered in another name;

(V) The purchase price;

(VI) Detailed information concerning any loans made in connection with the acquisition;

(VII) Such other information concerning the transaction as may be available to inform the commissioner of the effect of the transaction upon the control of the industrial bank involved;

(VIII) Biographical and financial information concerning each purchaser, controlling person, or person in control of a controlling person participating in the proposed acquisition; and
(IX) The name of each controlling person and each person in control of a controlling person participating in the proposed acquisition.

(4) (a) After receipt of an application, the commissioner shall make an investigation, and the banking board shall approve the change of control only after the banking board has determined:

(I) That the person proposing to acquire control is qualified by character, experience, and financial responsibility to control the industrial bank in a legal and proper manner;

(II) That the interests of the public generally will not be jeopardized by the proposed acquisition; and
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(III) That the person proposing to acquire control has satisfied the requirements of this section and the other provisions of articles 101 to 104, parts 1 to 5 of article 105, and articles 106 and 107 of this title and this article.

(b) The general assembly declares that the acquisition of control of or of any ownership interest in industrial banks by persons owned or controlled by a country with which it has been determined to be against the national interest to trade without export controls for national security purposes by the president of the United States or another appropriate agency of the federal government as directed by the president pursuant to the "Export Administration Act of 1979", 50 U.S.C. Appendix sec. 2401 et seq., the "International Emergency Economic Powers Act", 50 U.S.C. sec. 1701 et seq., or any rule, order, or decision promulgated in connection therewith is against the public interest. If the application or the commissioner's investigation indicates that any person seeking to have control of or any ownership interest in an industrial bank is owned or controlled by such a country, the banking board may not approve any such change of control.

(5) This section shall not apply to the acquisition of:

(a) Voting proxies acquired in the normal course of business as a result of a proxy solicitation in conjunction with a stockholders' meeting;
(b) Stock held in a fiduciary capacity unless the acquiring person has sole discretionary authority to exercise voting rights with respect thereto;

(c) Stock acquired in securing or collecting, in whole or in part, a debt contracted in good faith or stock acquired through testate or intestate succession or bona fide gift, if the acquirer advises the banking board of such acquisition within thirty days after the acquisition and provides any information required or requested by the banking board or commissioner;
(d) Stock acquired by an underwriter in good faith and without any intent to evade the purpose of this section if the shares are held only for such reasonable period of time as will permit the sale thereof; or

(e) Pro rata stock dividends.

(6) If the banking board has not acted upon a completed application within sixty days after receipt thereof, unless extended for an additional thirty days by the banking board, such application shall be considered approved.

(7) Whenever any person proposes to acquire control of any industrial bank and is required by the "Change in Bank Control Act of 1978" (section 7 (j) of the "Federal Deposit Insurance Act", 12 U.S.C. 1817 (j)), as such act may be amended from time to time, to give the appropriate federal banking agency prior written notice of such proposed acquisition, a copy of such notice with supporting information shall be given concurrently to the banking board for information. The banking board may use such information in evaluating applications submitted pursuant to this section and shall submit its recommendations and comments to the appropriate federal regulatory authority in a timely manner.

(8) (a) Except for the acquisitions approved by the banking board prior to July 1, 2003, a company shall not directly or indirectly acquire or retain control of an industrial bank, including through merger, consolidation, subsidiary or affiliate arrangement, or any other type of business combination, unless the company is engaged only in the activities permitted for a financial holding company pursuant to 12 U.S.C. sec. 1843 (k) (1). This subsection (8) shall not be construed to prohibit acquisition or retention of control of an industrial bank by a natural person or the retention of control of an industrial bank by a person who controlled an industrial bank prior to July 1, 2003.

(b) For the purposes of this subsection (8):

(I) "Company" means a company as defined in 12 U.S.C. sec. 1841 (b)

(II) "Financial holding company" means a financial holding company as defined in 12 U.S.C. sec. 1841 (p).

(9) (a) No industrial bank may accept deposits or make loans at a commercial location unless the industrial bank is owned by a financial holding company.
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(b) Nothing in this section shall be construed as authorizing any additional powers for an industrial bank or other financial institution.

(c) For the purposes of this subsection (9):

(I) "Commercial location" means a location owned, operated, leased, or otherwise controlled by an entity that derives fifteen percent or more of its annual gross revenues, on a consolidated basis, including all affiliates of the entity, from engaging, on an on-going basis, in activities that are not financial in nature or incidental to a financial activity during at least three of the prior four calendar quarters, as determined by the division of banking.

(II) "Financial holding company" means a financial holding company as defined in 12 U.S.C. sec. 1841 (p).
(d) This subsection (9) shall not apply to an industrial bank that became an insured depository institution prior to October 1, 2003, and that is a subsidiary of an entity that derives less than fifteen percent of its annual gross revenues, on a consolidated basis, including all affiliates of the entity, from engaging, on an on-going basis, in activities that are not financial in nature or incidental to a financial activity during at least three of the prior four calendar quarters, as determined by the division of banking.

11-108-403. Reports on condition and income to commissioner. (1) Every industrial bank shall make and file with the commissioner not less than three reports during each calendar year according to the form that may be prescribed by the commissioner, verified by the oath of either the president, the vice-president, the cashier, or the secretary and attested by the signature of three or more of the directors. Each such report shall exhibit in detail, as may be required by the commissioner, the resources and liabilities of the industrial bank at the close of business on the day past to be specified by said commissioner in writing.

(2) Said reports shall be transmitted to the commissioner within thirty days after the request therefor.

(3) The commissioner has power to call for special reports from any particular industrial bank if, in the commissioner's judgment, the same are necessary to a full and complete knowledge of its condition. No such special report, nor any summary thereof, shall be required to be published. The reports required by, and filed pursuant to, this section shall be in lieu of all others required by law from industrial banks. Every industrial bank that fails to comply with this section shall pay to the commissioner a penalty in an amount set by the banking board pursuant to section 11-102-104 (11) for each day's delay. The commissioner, for valid reasons and good cause, may waive such penalty.

11-108-404. Industrial bank converted to state bank. (1) Any industrial bank organized under the laws of this state may apply to the banking board, in such form and with such exhibits as it shall prescribe, to be converted into a state bank. Proposed amended articles of incorporation shall accompany the application.

(2) Upon receipt of such application and proposed amended articles of incorporation, the banking board shall proceed to process and hear such application and grant or deny a charter in the same manner and upon the same standards as prescribed in section 11-103-304, relating to the granting or denying of a charter.

(3) In the event of a denial of an application for conversion, the applicant has the right of review and appeal in the manner and form provided in section 11-108-302 (6).

(4) Upon a charter being granted, the industrial bank shall file amended articles of incorporation and also certified copies of the resolution passed by the board of directors and stockholders representing not less than two-thirds of the capital stock of such bank authorizing such conversion. The resolutions of the stockholders shall declare that the officers have been authorized and required to file amended articles of incorporation and to take all steps necessary or proper to convert the industrial bank into a state bank. 
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Upon the filing of the amended articles of incorporation, the banking board shall issue a charter to the industrial bank authorizing it to commence business in the same form as is issued to a state bank. The officers, after executing the amended articles of incorporation, have the power to execute all other papers and perform all other acts as may be required in connection with the conversion of the industrial bank.

(5) Upon the filing of the amended articles of incorporation, such bank and all of its stockholders, officers, and employees have the same rights, powers, and privileges and shall be subject to the same duties, liabilities, and obligations in all respects as are applicable to state banks originally organized as such under the laws of this state. The shares of stock of any such bank may continue to be for the same amount each as they were before the conversion, and the directors and officers of such bank may continue until others are elected or appointed.

(6) Upon the filing of the amended articles of incorporation, all of the property of the industrial bank, including all of its right, title, and interest therein as to all property of whatever kind, whether real, personal, or mixed, and things in action, and every right, privilege, interest, and asset of any conceivable value then existing, belonging to it or that would inure to it, shall be vested, immediately by act of law and without conveyance or transfer and without any further act or deed, in and be the property of the state bank, which shall have, hold, and enjoy the same in its own right as fully and to the same extent as the same was possessed, held, and enjoyed by the industrial bank. The bank converted under this part 4, in every respect, shall be subject to the provisions of the law pertaining to state banks and shall be deemed to have a continuation of the entity and of the identity of the industrial bank, and all the rights, obligations, and relations of the industrial bank to or in respect to any person, creditor, or depositor shall remain unimpaired.
(7) If necessary, the banking board, for a period not to exceed one year after the date of the issuance of the charter to commence business, subject to such condition as it may prescribe, may permit the converted bank to continue and carry, at a value determined by the banking board, such of the assets of the converted bank as do not conform to the legal requirements relative to assets required and held by state banks.

(8) Any industrial bank organized under this article has the power to purchase and hold, for the purpose of becoming a member of a federal reserve bank, so much of the capital stock thereof as will qualify it for membership in such bank pursuant to the "Federal Reserve Act", and acts amending such act; to become a member of such federal reserve bank and to have and exercise all powers, not in conflict with the laws of this state, that are conferred upon any such member by the "Federal Reserve Act", and acts amending such act. Such industrial bank and its directors, officers, and stockholders shall continue to be subject to all liabilities and duties imposed upon them by any law of the state and to all provisions of this article.

(9) Any industrial bank organized under this article has power to obtain federal deposit insurance or other deposit insurance and to assume and discharge such obligations to the federal deposit insurance corporation or other insurance corporations as may be necessary or required for the purpose of maintaining deposit insurance in such corporations.

PART 5
DIRECTORS, PENALTIES, REMOVAL, SUSPENSION, AND ENFORCEMENT

11-108-501. Unsound business practices. (1) For the purposes of this article, an unsound business practice includes, but is not limited to, the following:

(a) The conducting of any business by a bank while the capital of any such bank is inadequate under rules of the banking board. The capital of a bank shall be deemed inadequate if the capital is less than the requirements set by the banking board pursuant to the provisions of section 11-108-305.

(b) The violation by a bank of its articles of incorporation, of any provision of this article or any rule promulgated pursuant thereto, or of any other law or rule of this state that may impair the financial soundness of the bank;
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(c) The conducting by a bank of its business in an unsafe or unauthorized manner;
(d) The refusal by a bank to submit its books, papers, and affairs for reasonable inspection by any representative of the division of banking;

(e) The refusal by any officer, director, employee, or agent of any bank to be examined under oath regarding the condition of such bank;

(f) The suspension by a bank of the payment of its obligations;

(g) The operation of a bank in a manner that significantly impairs the condition of the bank or otherwise materially affects the interests of its depositors;
(h) The failure to maintain adequate reserves for losses;

(i) The payment of management or other fees to any person, firm, corporation, or other entity for services rendered in an amount not justified by the actual services rendered;

(j) The payment by a bank of dividends if such payment results in an inadequacy of capital as defined in paragraph (a) of this subsection (1). In making such a determination, the adequacy of loss reserves maintained by the bank shall be taken into consideration.

(k) The repayment of any capital notes, debentures, or evidences of indebtedness that have been included as part of the capital of a bank, without the express prior written consent of the banking board;

(l) The extension of credit to any officer, director, or principal shareholder of a bank, or any related interest of that person, unless the extension of credit:

(I) (A) Is made on substantially the same terms including interest rates, maturity, and collateral as those prevailing at the time for comparable transactions by a bank with other persons; or

(B) Is made pursuant to a benefit or compensation program that is widely available to employees of the bank and does not give preference to any insider; and

(II) Does not involve more than the normal risk of repayment or present other unfavorable features.

11-108-502. Assessment of civil money penalties by banking board. (1) (a) (I) After notice and a hearing as provided in article 4 of title 24, C.R.S., and after making a determination that no other appropriate governmental agency has taken similar action against such person for the same act or practice, the banking board may assess against and collect a civil penalty from.

(A) Any person who has violated any final cease and desist order issued by the banking board pursuant to section 11-108-401 (8) (d); and
(B) Any industrial bank that, or any executive officer, director, employee, agent, or other person participating in the conduct of the affairs of such industrial bank who, violates or knowingly permits any person to violate any of the provisions of this article or any rule promulgated pursuant to this article, or engages or participates in any unsafe or unsound practice in connection with an industrial bank. The civil money penalty shall not exceed one thousand dollars per day for each day such violation continues. This provision shall include, but need not be limited to, the following violations: Making, or causing to be made, delinquent payment of assessments under this section; submitting, or causing to be submitted, delinquent reports, including but not limited to call reports; or knowingly submitting, or causing to be submitted, to the banking board any report or statement that contains materially false or misleading information.
(II) The banking board may, at its option and upon waiver of the right to a public hearing by a respondent, close to the public any hearing concerning an assessment of a civil money penalty, an order of suspension or removal from office, an order to cease and desist from any unlawful or unsafe and unsound practices, or any other formal enforcement action by the banking board.

(b) For the purposes of this section, a violation shall include but need not be limited to any action, by any person alone or with another person, which causes, brings about, or results in the participation in, counseling of, or aiding or abetting of a violation.
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(2) Civil money penalties shall be assessed by written notice of assessment of a civil money penalty served upon the person to be assessed. The notice of assessment of a civil money penalty shall state the amount of the penalty, the period for payment, the legal authority for the assessment, and the matters of fact or law constituting the grounds for assessment. The notice of assessment of a civil money penalty shall constitute a final order for purposes of judicial review pursuant to section 24-4-106, C.R.S.

(3) The banking board shall have authority to determine the amount of any civil money penalty assessed against any executive officer, director, employee, agent, or other person participating in the affairs of an industrial bank, except as expressly limited by this article. In determining the amount of the civil money penalty to be assessed, the banking board shall consider the good faith of the person assessed, the gravity of the violation, any previous violations by the person assessed, the nature and extent of any past violations, and such other matters as the banking board may deem appropriate; except that the civil money penalty shall be not more than one thousand dollars per day for each day the person assessed remains in violation.
(4) Civil money penalties assessed pursuant to this section shall be due and payable and collected within thirty days after the notice of assessment of a civil money penalty is issued by the banking board; except that the banking board may, in its discretion, compromise, modify, or set aside any civil money penalty. Any civil money penalty collected pursuant to this section shall be transmitted to the state treasurer, who shall credit the same to the general fund.
11-108-503. No indemnification or insurance against civil money penalties. Notwithstanding any other provision of law, no industrial bank shall indemnify or insure any executive officer, director, employee, agent, or person participating in the conduct of affairs of such industrial bank against civil money penalties.

11-108-504. Removal of director, officer, or other person. (1) The banking board may serve any executive officer, director, employee, agent, or other person participating in the conduct of the affairs of an industrial bank with a written notice of its intention to remove such person from office whenever the banking board determines:

(a) That any such person has committed any violation of this article, rule, or cease and desist order of the banking board, that has become final, or has engaged or participated in any unsafe or unsound practice in connection with an industrial bank, or has committed or engaged in any act, omission, or practice that constitutes a breach of such person's fiduciary duty to the industrial bank; and

(b) (I) That the industrial bank has suffered or probably will suffer substantial financial loss or other damage or that the interests of its depositors could be seriously prejudiced by reason of such violation or practice or breach of fiduciary duty or offense; or

(II) That such person has received financial gain by reason of such violation or practice or breach of fiduciary duty or offense; or

(III) That such violation is one involving personal dishonesty on the part of such person or one that demonstrates a willful or continuing disregard for the safety or soundness of the trust company.

(2) Whenever the banking board determines that an executive officer, director, employee, agent, or other person participating in the conduct of the affairs of an industrial bank, by conduct or practice with respect to another industrial bank or business institution that results in substantial financial loss or other damage, has evidenced either personal dishonesty or a willful or continuing disregard for the bank's safety and soundness and, in addition, has evidenced unfitness to continue his or her relationship with the industrial bank, the banking board may serve upon such person a written notice of its intention to remove him or her from office or to prohibit his or her further participation in any manner in the conduct of the affairs of the industrial bank.
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(3) A notice of intention to remove a director, executive officer, or other person from office or to prohibit such person's participation in the conduct of the affairs of an industrial bank shall contain a statement of the facts constituting grounds for removal and shall fix a time and place at which a hearing shall be held. Such hearing shall be fixed for a date not earlier than thirty days nor later than sixty days after the date of service of such notice, unless an earlier or a later date is set by the banking board at the request of such director or executive officer or other person, and for good cause shown. Unless such director, executive officer, or other person appears at the hearing in person or by a duly authorized representative, such person shall be deemed to have consented to the issuance of an order of removal or prohibition as specified in the notice issued pursuant to subsection (1) or (2) of this section. In the event of such consent or, if, upon the record made at any such hearing, the banking board finds that any of the grounds specified in such notice have been established, the banking board may issue such orders of suspension or removal from office as it may deem appropriate. Any such order shall become effective at the expiration of thirty days after service upon such industrial bank and the director, executive officer, or other person concerned except in the case of an order issued upon consent, which shall become effective at the time specified in the order. Such order shall remain effective and enforceable except to such extent as it is stayed, modified, terminated, or set aside by action of the banking board or a reviewing court.

11-108-505. Suspension of director, officer, or other person. (1) The banking board may suspend an executive officer, director, employee, agent, or other person participating in the conduct of the affairs of an industrial bank who becomes ineligible to hold such person's position, or who after receipt of an order of the banking board to cease and desist violates this article or a lawful rule or order issued thereunder, or who is dishonest, or who is reckless or grossly incompetent in the conduct of business of an industrial bank, or who may be subject to removal under section 11-108-504. It shall be a criminal offense for any such person, after receipt of a suspension order, to perform any duty or exercise any power of any industrial bank until the banking board vacates such suspension order. A suspension order shall specify the grounds thereof. A copy of the order shall be sent to the industrial bank concerned and to each member of its board of directors.
(2) With respect to any action pursuant to this section, ten days' notice, by certified mail, return receipt requested, and hearing shall be provided to the industrial bank affected, in advance of any action taken by the banking board. In cases found by the banking board to involve extraordinary circumstances requiring immediate action, the banking board may take such action, without notice or hearing, but shall promptly afford a subsequent hearing, upon application to rescind the action taken.

11-108-506. Informal enforcement authority. The banking board, or the commissioner if so authorized by the banking board, shall have authority to initiate informal actions to enforce the provisions of this article. In this regard the banking board or the commissioner may, in its or the commissioner's discretion, enter into written agreements such as a memorandum of understanding with, or an informal commitment letter from, or a strongly worded letter of reprimand to any industrial bank or any executive officer, director, employee, agent, or other person participating in the conduct of the affairs of the industrial bank.
11-108-507. Director and officer insurance and fidelity bonds – legislative declaration. (1) If any director or officer of a bank knowingly engages in any unsafe or unsound business practice or knowingly violates, in conducting the business of the bank, a law or rule or any condition imposed in writing by the banking board or commissioner, every director or officer participating in or knowingly assenting to such violation shall be held liable in such person's individual capacity for all damages that the bank, its shareholders, or any other person shall have sustained in consequence of such violation.
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(2) If the banking board deems any officer of any bank to be dishonest, to be engaging in an unsafe or unsound business practice, or to be incompetent, it shall report in writing the facts regarding such officer to the board of directors or owners of said bank, and, if the directors or owners of said bank fail or refuse to take action on such report within ten days, the commissioner, if he or she deems it advisable, may send a copy of such report to the surety on the bonds of said officer.

(3) For the purposes of this section, "officer" means any person or entity that has the power to direct or cause the direction of the management and policies of the bank, other than in the capacity of a director, through the ownership of voting stock, by contract, or otherwise, and regardless of whether such person has an official title, whether such person's title contains a designation of assistant, and whether such person is serving without salary or other compensation.

(4) In the event of liquidation of a bank, the banking board may prosecute an action under this section to collect damages from such director or officer on behalf of such bank in any court of competent jurisdiction.
(5) (a) The general assembly hereby finds, determines, and declares that the following is enforceable and in conformity with the public policy of this state, as expressed in this article, including the provisions of section 11-101-102:
(I) Any insurance policy, form, contract, endorsement, or certificate that provides insurance coverage to directors or officers, or both, of an industrial bank but that does not grant coverage or that excludes coverage for claims made by any depository insurance organization or any other state or federal corporation, organization, or entity acting as receiver, conservator, or liquidator of such industrial bank, whether in its own name or in behalf of any other person or entity; or
(II) Any fidelity bond, financial institution bond, or depository institution bond that provides for termination of such bond upon the taking over of the industrial bank by a receiver or other liquidator or by state or federal officials.
(b) No provision of part 6 of this article shall be construed to contravene or modify the expressed public policy set forth in this subsection (5).

PART 6
LIQUIDATION AND DISSOLUTION
11-108-601. Voluntary liquidation and dissolution. (1) With the approval of the banking board, a bank may liquidate and dissolve. The banking board shall grant such approval if it appears that the proposal to liquidate and dissolve has been approved by a vote of two-thirds of the outstanding voting stock of the bank at a meeting called for that purpose and that the capital of the bank is adequate and such bank has sufficient liquid assets to pay off depositors and creditors immediately.

(2) (a) Upon approval by the banking board, the bank shall forthwith cease to do business, shall have only the powers necessary to effect an orderly liquidation, and shall proceed to pay its depositors and creditors and to wind up its affairs.

(b) Within thirty days after the approval, a notice of liquidation shall be sent by mail to each depositor and creditor at the address of such person as shown in the records of the bank. The notice shall be posted conspicuously on the premises of the bank and shall be published in such a manner as the banking board may require. With each notice, the bank shall send a statement of the amount shown in the records of the bank to be the claim of the depositor or creditor. The notice shall require that claims of depositors and creditors, if the amount claimed differs from the amount stated in the notice to be due, be filed with the bank before a specified date not earlier than sixty days thereafter, in accordance with the procedure prescribed in the notice.

(c) The approval of an application for liquidation shall not impair any right of a depositor or creditor to payment in full, and all lawful claims of creditors and depositors shall promptly be paid.
(d) Any assets remaining after the discharge of all obligations shall be distributed to the stockholders in accordance with their respective interests. No such distribution shall be made before all 
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claims of depositors and creditors have been paid or any funds payable to a depositor or creditor and unclaimed have been transmitted to the banking board or before, in the case of any disputed claim, the bank has transmitted to the banking board a sum adequate to meet any liability that may be judicially determined.
(3) Any unclaimed distribution to a stockholder or depositor shall be held until ninety days after the final distribution and then transmitted to the banking board. Such unclaimed funds shall be held by the banking board for six years and, unless sooner claimed by the person entitled thereto, shall be transferred to the treasury of the county in which the bank is located. The county treasurer and the treasurer's successors shall hold such money in trust for a period of six years, unless the money shall be sooner paid out to the beneficial owner thereof. Any money remaining in the fund six years after the money is paid into the treasury of the county, for the recovery of which no action is pending, shall be transferred to the general fund of the county, and all rights of the beneficial owners therein to recover the same shall be forever barred.

(4) If the banking board finds that the assets will be insufficient for the full discharge of all obligations or that completion of the liquidation has been unduly delayed, it may take possession and complete the liquidation in the manner provided in this article for involuntary liquidations.

(5) The banking board may require reports of the progress of liquidation. If the banking board is satisfied that the liquidation has been properly completed, it shall cancel the charter and enter an order of dissolution.

11-108-602. Involuntary liquidation by banking board – reorganization. (1) Except as otherwise provided in this article, only the banking board may take possession of a bank if it finds, after a hearing before the banking board, that: The bank's capital is inadequate; the bank is committing or has committed an unsound business practice as defined in section 11-108-501; the bank is unable to continue normal operations; or the control of the bank has been assumed by any person or persons convicted of fraud or a felony involving moral turpitude or financial dealings in this state or any other jurisdiction or by any partnership, association, or corporation controlled, directly or indirectly, by any person so convicted, unless the banking board determines that such person has been duly rehabilitated or otherwise that the bank will be honestly and efficiently managed.
(2) (a) The banking board shall take possession of a bank by posting upon the premises a notice reciting that it is assuming possession pursuant to this article and the time, not earlier than the posting of the notice, when such possession shall be deemed to commence. A copy of the notice shall be filed in the district court of the county in which the bank is located. The banking board shall notify the federal reserve bank of the district of its taking possession of any bank that is a member of the federal reserve system and shall notify the federal deposit insurance corporation of its taking possession of any bank that is a member of the federal deposit insurance corporation.

(b) When the banking board has taken possession of a bank, it shall be vested with the full and exclusive power of control, including the power to stop or to limit the payment of its obligations, to employ any necessary assistants, including legal counsel after possession of the bank has been taken, to execute any instrument in the name of the bank, to commence, defend, and conduct in its name any action or proceeding to which it may be a party, to appoint a bank receiver pursuant to section 11-108-612, to terminate its possession by restoring the bank to its board of directors and stockholders upon conditions prescribed by the banking board, and to reopen a closed bank or liquidate the bank in accordance with this article. As soon as practicable after taking possession, the banking board shall make an inventory of the assets and file a copy thereof with the court in which the notice of possession was filed.

(c) For six months after the posting of the notice of possession and while the banking board's possession continues, there shall be a postponement of the date upon which any period of limitation fixed by statute or agreement would otherwise expire on a claim or right of action of the bank, or upon which a review must be taken, or a pleading or other document must be filed by the bank in any pending action or proceeding.
return to top
(d) If, in the opinion of the banking board, an emergency exists that may result in serious losses to the depositors, it may take possession of an industrial bank without a prior hearing. Within ten days after the banking board has taken possession, any interested person may file an application with the banking board for an order vacating such possession. The banking board shall grant the application if it finds its action was unauthorized.

(3) (a) For the purposes of the article, a bank shall be deemed to be closed when the banking board has closed the bank for business for the purpose of liquidation. Unless the banking board tenders to the federal deposit insurance corporation the appointment as liquidator under section 11-108-606 and except as otherwise provided in paragraphs (b) and (c) of this subsection (3), the banking board shall mail notice of its intent to liquidate the bank to the directors, stockholders, and depositors at their addresses as shown on the records of the bank, and the banking board shall proceed to liquidate the bank. With each notice to the depositors, the banking board shall send a statement of the amount shown in the records of the bank to be the claim for each depositor. If the amount of a depositor's claim differs from the amount stated in the notice to be due, the depositor's claim must be filed with the banking board before a specified date, not earlier than sixty days thereafter, in accordance with the procedure prescribed in the notice. The banking board may appoint a liquidator to conduct the liquidation of the affairs of any bank. The liquidator shall perform all of the duties required of the banking board under this article and shall make such periodic reports as the banking board shall require. The liquidator may employ such other assistants and legal counsel at such reasonable compensation as the liquidator shall determine to be necessary. All expenses incident to the liquidation shall be paid out of the assets of the bank. If a liquidator is appointed, and is other than the federal deposit insurance corporation or an employee of the division of banking, the liquidator and any assistants shall provide a bond executed by a surety company authorized to do business in this state, running to the people of the state of Colorado, which meets with the approval of the banking board, for the faithful discharge of their duties in connection with such liquidation and the accounting for all moneys coming into their hands. The cost of such bond shall be paid from the assets of the bank. Suit may be maintained on such bond by any person injured by a breach of the conditions thereof.

(b) Any notice sent to a depositor pursuant to paragraph (a) of this subsection (3) may contain any additional information or forms as deemed appropriate by the banking board. The banking board shall not be required to send a notice to a depositor pursuant to paragraph (a) of this subsection (3) if no address is shown in the records of the bank.

(c) If the amount shown in the records of the bank to be the claim of a depositor is less than ten dollars, no notices shall be required under this part 6. The banking board may satisfy such claim by mailing the full amount of the claim to the address shown in the records of the bank. If no such address is shown in the records of the bank, the unclaimed funds or property shall be held for disposition pursuant to section 11-108-604.
(4) No judgment, lien, or attachment shall be executed upon any asset of the bank while it is in the possession of the banking board. Upon the election of the banking board, in connection with a liquidation:

(a) Any nonconsensual lien or attachment, other than an attorney's or mechanic's lien, obtained upon any asset of the bank during the banking board's possession, or within four months prior to commencement thereof, shall be vacated and voided, except liens created by the banking board while in possession and further excepting liens or security interests obtained by the federal reserve banks;

(b) Any transfer of an asset of the bank made after or in contemplation of its capital inadequacy, with intent to effect or that results in a preference, shall be voided.
(5) With the approval of the court in which notice of possession has been filed, the banking board may borrow money in the name of the bank and may pledge its assets as security for the loan.

(6) All necessary and reasonable expenses of the banking board’s possession of a bank and of its liquidation shall be paid from the assets thereof.
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11-108-603. Injunctions – appeals. (1) Whenever the banking board has taken possession of a bank and the bank deems itself aggrieved thereby, such bank, within ten days after such taking, may apply to the court in which notice of possession has been filed to enjoin further proceedings. After citing the banking board to show cause why further proceedings should not be enjoined and after a hearing, the court may dismiss the application of the bank or may enjoin the banking board from further liquidation proceedings and direct the banking board to surrender possession of the bank.
(2) An appeal may be taken by the banking board or by the bank from the judgment of the court in the manner provided by law for appeals from judgments of the district court. An appeal from the judgment does not operate as a stay of judgment. If the appeal is taken by the banking board, no bond need be given, but if the appeal is taken by the bank, a bond shall be given as required by the Colorado rules of civil procedure.

11-108-604. Liquidation by banking board – procedure. (1) In liquidating a bank, the banking board may exercise any power thereof and shall have the duty to collect all assets, debts, and claims belonging to the bank. Unless the banking board obtains the approval of the court in which notice of possession has been filed by petition setting forth the material facts and upon such notice to the officers, directors, or stockholders in such form as the court may require, the banking board shall not:
(a) Sell any asset of the bank having a value in excess of one thousand dollars;

(b) Compromise or release any claim if the amount to be compromised or released exceeds one thousand dollars;

(c) Make any payment on any claim, other than a claim upon an obligation incurred by the banking board, before preparing and filing a schedule of its determinations in accordance with this article.
(2) Within six months after the commencement of liquidation, the banking board may, by its election, terminate any executory contract for services or advertising to which the bank is a party or any obligation of the bank as a lessee. A lessor who receives at least sixty days' notice of the banking board's election to terminate the lease shall have no claim for rent, other than rent accrued to the date of termination, nor for damages for such termination.

(3) The right of any agency of the United States insuring savings obligations to be subrogated to the rights of depositors upon payment of their claims shall not be less extensive than the law of the United States requires as a condition of the authority to issue such insurance or make such payments to depositors of national banks.

(4) Except as otherwise provided in subsection (5) of this section, as soon after the commencement of liquidation as is practicable, the banking board shall send notice of the liquidation to each known creditor and bailor of property held by the bank at the address shown in the records of the bank. The notice shall also be published once a week for three successive weeks in a newspaper of general circulation in the city or county in which the bank is located. With each notice, the banking board shall send a statement of the amount shown in the records of the bank to be the claim of the creditor or bailor. The notice shall demand that property held by the bank as bailee be withdrawn by the person entitled thereto and that the claim of creditor, if the amount claimed differs from the amount stated in the notice to be due, be filed with the banking board before a specified date, not earlier than sixty days thereafter, in accordance with the procedure prescribed in the notice. The notice may contain any additional information or forms deemed appropriate by the banking board. The banking board shall not be required to send a notice pursuant to this subsection (4) to a creditor or bailor if no address is shown in the records of the bank.

(5) If the amount shown in the records of the bank to be the claim of a creditor or bailor of property held by the bank is less than ten dollars, no notice shall be required under this part 6. The banking board may satisfy such claim by mailing the full amount of the claim to the address shown in the records of the bank. If no address is shown in the records of the bank, the unclaimed funds or property shall be held for disposition pursuant to subsection (11) of this section.
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(6) Any unclaimed property held by the bank as bailee and certified inventories thereof shall be held by the banking board for six years unless sooner claimed by the person entitled thereto. After six years the banking board may sell or otherwise appropriately dispose of the property. The proceeds of a sale shall be transferred and disposed of in accordance with the provisions of subsection (11) of this section.

(7) Within six months after the last day specified in the notice for the filing of claims, or within such longer period as may be allowed by the court in which notice of possession has been filed, the banking board shall:
(a) Reject any claim if the banking board determines the invalidity thereof;

(b) Determine the amount, if any, owing to each known creditor or depositor and the priority class of such claim under this article;

(c) Prepare a schedule of the banking board’s determinations for filing in the court in which notice of possession was filed;
(d) Notify each person whose claim has not been allowed in full and publish once a week for three successive weeks, in a newspaper of general circulation in the city or county in which the bank is located, a notice of the time when and the place where the schedule of determinations will be available for inspection and the date, not sooner than thirty days thereafter, when the banking board will file its schedule in court. If there is no newspaper of general circulation in such city or county, then publication shall be in the newspaper of general circulation published nearest thereto.
(8) Within twenty days after the filing of the banking board's schedule, any creditor, depositor, or stockholder may file an objection to any determination made that adversely affects or may adversely affect such objector. Any objections so filed shall be heard and determined by the court upon such notice to the banking board and interested claimants as the court may prescribe. If the objection is sustained, the court shall direct an appropriate modification of the schedule. After filing its schedule, the banking board may, from time to time, make partial distribution to the holders of claims that are undisputed or have been allowed by the court if a proper reserve is established for the payment of disputed claims. As soon as is practicable after the determination of all objections, the banking board shall make final distribution.

(9) (a) The following claims shall have priority in the order specified: Obligations incurred by the banking board; wages and salaries of officers and employees earned during the three-month period preceding the banking board's possession in an amount not exceeding five thousand dollars for any one person; fees and assessments due to the banking board; claims of the federal reserve as a secured creditor to the extent of the value of its collateral; amounts that the federal deposit insurance corporation shall be entitled to receive on account of its subrogation to the claims of depositors; all other claims for savings obligations; claims of secured creditors to the extent of the value of their collateral; and all other claims.

(b) After the payment of all other claims, with interest at the legal rate, the banking board shall pay claims otherwise proper that were not filed within the time prescribed. If the sum available for any class is insufficient to provide payment in full, such sum shall be distributed to the claimants in the class pro rata.

(10) Any assets remaining after all claims have been paid shall be distributed to the stockholders in accordance with their respective interests.
(11) Unclaimed funds remaining after final distribution has been made by the banking board shall be retained for six years by the banking board unless sooner claimed by the owner. At the expiration of such period, the remaining sum shall be transferred to the treasury of the county in which the bank is located. The county treasurer and the treasurer's successors shall hold such money in trust for a period of six years, unless the money is sooner paid out to the beneficial owner or owners thereof or a suit is instituted to recover such money or a portion thereof. Any money remaining in the fund six years after the money is paid into the treasury of the county, for the recovery of which no action is pending, shall be transferred to the general fund of the county, and all rights of the former beneficial owners therein to recover the same shall be forever barred.
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(12) When the final distribution of the proceeds of liquidation have been made in accordance with this article, the banking board shall file an account with the court in which notice of possession was filed. Upon approval thereof, the banking board shall be relieved of liability in connection with the liquidation and shall cancel the charter.

11-108-605. Sale of bank stock. After failure of the stockholders of a bank whose capital is inadequate to cure such inadequacy pursuant to section 11-108-305, the banking board, at its discretion and at any time before or after taking possession of the bank, may offer the stock of the bank for sale at public auction or at private sale at a price not less than the amount required to cure the capital inadequacy and to cover the cost of sale. Any excess over this minimum amount plus the expenses of the banking board shall be paid to the prior owners.
11-108-606. Federal deposit insurance corporation as liquidator. (1) The federal deposit insurance corporation, created by section 12B of the "Federal Reserve Act", as amended, or its successor is authorized to act without bond as liquidator of any bank, the deposits of which are to any extent insured by said corporation or its successor and which bank shall have been closed on account of inability to meet the demands of its depositors or for any other lawful cause.
(2) In the event of such closing, the banking board may tender to said corporation or its successor the appointment as liquidator of such bank.
(3) Upon being notified in writing of the acceptance of such an appointment, the commissioner shall forthwith file in the office of the clerk and recorder in the county in which the bank is situated a certificate evidencing the appointment of the federal deposit insurance corporation or its successor. Upon the filing of such certificate, the possession of all the assets, business, and property of such bank of every kind and nature, wheresoever situated, shall be deemed transferred from such bank and the banking board to the federal deposit insurance corporation or its successor. Without the execution of any instruments of conveyance, assignment, transfer, or endorsement, the title to all such assets and property shall be vested in the federal deposit insurance corporation or its successor, and the banking board and the commissioner shall be forever thereafter relieved from all responsibility and liability in respect to the liquidation of such bank.

(4) If the federal deposit insurance corporation or its successor accepts said appointment, it has all the powers and privileges provided by the laws of this state with respect to the liquidation of a bank, its depositors, and other creditors.

11-108-607. Assets sold or pledged as security. (1) With respect to any bank closed on account of inability to meet the demands of its depositors or by action of the banking board or by action of its directors or in the event of its capital inadequacy or suspension, the liquidator of such bank may borrow from the federal deposit insurance corporation and furnish any part or all of the assets of said institution to said corporation as security for a loan from same, but, if said corporation is acting as liquidator, the order of a court of record of competent jurisdiction shall be first obtained approving such loan. Upon the order of a court of record of competent jurisdiction, all or any part of the assets of such bank may be sold to the federal deposit insurance corporation by the banking board or by the liquidator with the permission of the banking board.

(2) The provisions of this section shall not be construed to limit the power of any bank, the banking board, or the liquidators to pledge or sell assets in accordance with any existing law.

11-108-608. Enforcement of directors’ liability. Among its other powers, the federal deposit insurance corporation or its successor, in the performance of its powers and duties as such liquidator, has the right and power, upon the order of a court of record of competent jurisdiction, to enforce the individual liability of the directors of any such bank.

return to top
11-108-609. Application of deposits. (1) Deposits of all persons indebted to a bank in the possession of the banking board, whether such indebtedness is due or to become due, shall be applied by the banking board on account of such indebtedness; except that no stockholder shall set off against his or her stockholder's liability any claim he or she may have as a depositor in or creditor of any bank in the possession of the banking board.
(2) The banking board and any bank that may assume the liability for savings obligations of a bank in the possession of the banking board need not honor and shall not be liable for any agreement between the bank in the possession of the banking board and any other party relating to any savings obligation which agreement is not disclosed on the records of the bank. Neither the assuming bank nor any bank to which a savings obligation is transferred shall be required to recognize as the owner of any portion of a savings obligation any claimant whose name or interest is not disclosed on the records of the bank of which the banking board has taken possession.

11-108-610. Emergency grant of new charter. (1) In addition to powers regarding liquidation, the banking board, in the interest of protecting the public and the depositors of a bank, may issue a new bank charter to qualified individuals for the same location as the bank in its possession, contingent upon the new bank assuming full liability for such savings obligations of the bank in its possession as may be transferred to such new bank. Under such conditions, a new charter may be issued summarily without the publication of notice, without the holding of a public hearing, and without complying with any of the other provisions and procedures specified in this article.

(2) The banking board may sell the right to assume the outstanding savings obligations of a bank in its possession along with such other assets and under such terms and conditions as it deems advisable.

11-108-611. Emergency grant of branch facility. (1) (a) In addition to powers regarding liquidation, the banking board may issue a grant of authority to a financial institution, as defined in section 11-101-401 (36), which has its principal place of business in this state, to operate a branch at the same location as a closed industrial bank.
(b) Under such conditions, the authority to operate the branch facility may be issued summarily without the publication of notice, without the holding of a public hearing, and without complying with any of the other provisions and procedures specified in this article.

(2) Notwithstanding any other provision of this section, a branch facility operated pursuant to this section on or before August 1, 1991, may continue to operate in perpetuity as a branch without being subject to any percentage limitation on branches as set forth in section 11-105-602.

PART 7
BANKING PRACTICES

11-108-701. Saturday closing – notice – effect. Any industrial bank, by brief notation on its front door, may fully dispense with or restrict to such extent as it may determine the hours within which it will be open for business on all or less than all Saturdays. The fact that a bank remains open for business on all or less than all Saturdays shall not make that day, or any part thereof, a banking day for purposes of section 4-4-104 (a) (3), C.R.S., of the "Uniform Commercial Code". Any plan so adopted by any such organization may be changed by it from time to time in its discretion. Every Saturday on which any such industrial bank, in observance of such notation, is not open for business shall be with respect to the particular organization the equivalent of a legal holiday as specified in section 24-11-101, C.R.S. Any act authorized, required, or permitted to be performed at, by, or with respect to such organization on a Saturday which is for it a holiday may be performed on the next succeeding business day, notwithstanding the provisions of any other law of this state to the contrary, and no liability or loss of right of any kind shall result from such delay. The provisions of this section shall not operate to invalidate or prohibit the doing on any Saturday of any such act by any person or organization referred to in this section.
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11-108-702. Limitations on secured borrowing. (1) Unless authorized by the banking board, no bank shall borrow money upon a secured basis by a pledge or assignment of its notes, mortgages, contracts, or other assets unless it shall retain notes, mortgages, contracts, or other assets that are not pledged or assigned in an aggregate amount, without taking into account unearned charges, of not less than the total amount of its savings deposits, certificates of deposit, contracts, or agreements permitted by section 11-108-202 (1) (c). In the event that any industrial bank should create or incur any such secured indebtedness within the limitations as provided by this section, every financial statement or report of such industrial bank published, issued, or distributed shall indicate clearly therein the extent to which its assets are encumbered.

(2) If liquidation of a bank occurs, any secured indebtedness shall be paid from assets remaining after depositors, other prior claims, and the expenses of liquidation have been paid.

(3) The limitations of this section on secured indebtedness shall not apply to a bank borrowing money upon a secured basis from a federal reserve bank.

(4) For the purposes of this section, "borrowing money upon a secured basis" shall include, but not be limited to, the sale, pledge, or assignment of its notes, mortgages, contracts, or other assets whereby the bank remains or may become liable or partially liable for any indebtedness evidenced by such notes, mortgages, contracts, or other assets.
11-108-703. Federal deposit insurance corporation membership required. No industrial bank may accept or hold savings obligations unless its savings obligations are insured by the federal deposit insurance corporation.
11-108-704. Acquisition of property to satisfy indebtedness. (1) An industrial bank may take property of any kind to satisfy, in whole or in part, or to protect indebtedness previously created in good faith by it, and such property shall be held subject to the following limitations.
(a) Real estate may be used in the banking business, subject to the conditions prescribed by this article for property purchased for such use, or may be leased. Real estate may be put in such condition as will reasonably facilitate its sale. Unless used in the banking business, it shall be sold within five years or such longer period as the banking board may allow.

(b) Other property, the acquisition of which is not otherwise authorized by this article, shall be sold within six months or such longer period as the banking board may allow.

(c) The property shall be entered on the books at not more than cost or fair market value, whichever is less. Except as otherwise provided, each bank maintaining property acquired to satisfy indebtedness will obtain an initial written appraisal and subsequent appraisals as to fair market value by a qualified independent appraiser or such other person as the banking board may approve. Such subsequent appraisals shall be obtained pursuant to rules of the state banking board; except that, for purposes of this paragraph (c), an appraisal, as defined in section 12-61-702 (1), C.R.S., by an appraiser certified, licensed, or registered pursuant to section 12-61-708, C.R.S., shall not be required on properties initially valued pursuant to this paragraph (c) at one hundred thousand dollars or less. If such appraiser or other person approved by the banking board certifies in writing such appraiser's or other person's opinion that the fair market value has not declined, this opinion may be substituted for a subsequent appraisal.

PART 8
CRIMINAL OFFENSES AND VIOLATIONS
11-108-801. Criminal offenses. (1) It shall be a criminal offense for any officer, director, employee, or agent of any industrial bank to:

(a) Receive, take, or authorize the receipt or taking of any savings obligation with knowledge that such industrial bank is insolvent or after receipt of any notice or order issued by the banking board directing said industrial bank to cease taking savings obligations;
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(b) Issue or cause to be issued, or to authorize or direct the issuance of, any certificate of deposit, contract, or agreement under any descriptive name, under the provisions of section 11-108-202 (1) (c), with knowledge that such industrial bank is insolvent or after receipt of any order or notice from the banking board, ordering said industrial bank to cease issuing any such certificate of deposit, contract, or agreement;

(c) Make or issue, or authorize or direct the making or issuing of, any certificate of deposit, contract, or agreement authorized by section 11-108-202 (1) (c) at any place whatsoever other than its banking premises;
(d) With intent to deceive, withhold, or secrete information, fail to record any transaction made by said industrial bank upon the books and records of said industrial banks by the close of the third business day, exclusive of Sundays and holidays, from the consummation or completion of any such transaction;

(e) Make investments of industrial bank funds other than those permitted by this article;

(f) With intent to deceive, make any false or misleading statement or entry in any book, account, report, or statement of the industrial bank, or fail to make an entry in any book, account, report, or statement of the industrial bank affecting its operations, assets, or liabilities;

(g) Cause, authorize, or permit any industrial bank to sell, assign, or transfer any of its assets with knowledge that such industrial bank is insolvent, or in contemplation of insolvency, with the intent of preferring any creditor or to prevent the application of such assets to the payment of its debts;

(h) Receive or accept, or authorize the receipt or acceptance by and on behalf of said industrial bank, of any false, bogus, or fictitious notes or other evidence of indebtedness, knowing the same to be false, bogus, or fictitious.

(2) Any person responsible for any act or omission expressly declared in subsection (1) of this section to be a criminal offense commits a class 1 misdemeanor and shall be punished as provided in section 18-1.3-501, C.R.S.
(3) It is a criminal offense for any officer, director, shareholder, or employee of a bank to directly or indirectly embezzle, abstract, or misapply, or cause to be embezzled, abstracted, or misapplied, any of the funds, securities, or other property of, or under the control of, such bank with the intent to deceive, injure, or defraud any person. If the amount of funds, securities, or other property embezzled, abstracted, or misapplied is less than five thousand dollars in total, a person commits a class 1 misdemeanor and shall be punished as provided in section 18-1.3-501, C.R.S. If the amount of funds, securities, or other property embezzled, abstracted, or misapplied is five thousand dollars or more in total, a person commits a class 6 felony and shall be punished as provided in section 18-1.3-401, C.R.S. Any person found guilty of a criminal offense under this subsection (3) shall be required to make restitution or repayment of any funds, securities, or other property embezzled, abstracted, or misapplied.

11-108-802. Certain violations. Any person willfully or knowingly violating any of the provisions of this article for which no other punishment is provided commits a class 1 misdemeanor and shall be punished as provided in section 18-1.3-501, C.R.S.

11-108-803. Prosecutions. Whenever the banking board determines that a violation of the provisions of this article constitutes a criminal offense, it shall notify the district attorney for the district in which the bank involved in the violation is located. The district attorney shall prosecute the party or parties alleged to have committed the violation within sixty days following the date the banking board notifies the district attorney of such violation. Upon failure or refusal of the district attorney to prosecute under this section, it shall be the duty of the attorney general to prosecute such violation.
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