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Investments in Community Development Projects and Other Public Welfare
Investments [Sections 11-108-201(1) and (4), C.R.S.]

An industrial bank may make investments as described in Paragraph (C), consistent with safety
and soundness. This Rule provides the standards and procedures that apply to these
investments.

Definitions.

For the purposes of this Rule:

1.

2.

“Adequately capitalized” has the same meaning as 12 CFR 8§ 325.103(b)(2) and

208.43(b)(2).

“Capital and surplus” means:

a. A bank’s Tier 1 and Tier 2 capital calculated under the risk-based capital
standards under IB47, as reported in the bank’s Consolidated Report of
Condition and Income; plus

b. The balance of a bank’s allowance for loan and lease losses not included in the
bank’s Tier 2 capital, for purposes of the calculation of risk-based capital under
IB47, as reported in the bank’s Consolidated Report of Condition and Income.

“Community and economic development entity” (CEDE) means an entity that makes

investments or conducts activities that primarily benefit low- and moderate-income

individuals, low- and moderate-income areas, or other areas targeted by a governmental

entity for redevelopment, or would receive consideration as “qualified investments” under
the investment test of the Community Reinvestment Act. The following is a non-exclusive
list of examples of the types of entities that may be CEDEs:

a. Community development corporation subsidiaries;
b. Private or nonbank community development corporations;
C. CDFI Fund-certified Community Development Financial Institutions or

Community Development Entities;

Limited liability companies or limited partnerships;

Community development loan funds or lending consortia;

Community development real estate investment trusts;

Business development companies;

Community development closed-end mutual funds;

Non-diversified closed-end investment companies; and

. Community development venture or equity capital funds.

‘Community development project” (CD Project): means a project to make an investment
that meets the requirements of Paragraph (C) of this Rule.

“Eligible bank” means, for purposes of Paragraph (E) of this Rule, a bank that:
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a. Is well capitalized,;

b. Has a composite rating of 1 or 2 under the Uniform Financial Institutions Rating
System;

C. Has a Community Reinvestment Act (CRA) rating of “Outstanding” or
Satisfactory;” and

d. Is not subject to a cease and desist order, consent order, formal written

agreement or Prompt Corrective Action directive (see Section 38 of the Federal
Deposit Insurance Act) or, if subject to any such order, agreement or directive, is
informed in writing by the Division of Banking that the bank may be treated as an
“eligible bank” for purposes of this Rule.
“Low-income” means an individual income that is less than 50 percent of the area median
income, or a median family income that is less than 50 percent, in the case of a
geography.
“Moderate-income” means an individual income that is at least 50 percent and less than
80 percent of the area median income, or a median family income that is at least 50 and
less than 80 percent, in the case of a geography.



“Small business” means a business, including a small farm or minority-owned small
business, that meets the qualifications for Small Business Administration Development
Company or Small Business Investment Company loan programs in 13 CFR 121.301.
“Well capitalized” has the same meaning as in 12 CFR 8§ 325.103(b)(1) and
208.43(b)(1).

Public Welfare Investments. A bank or bank subsidiary may make an investment directly or
indirectly under this Rule if the investment primarily benefits low- and moderate-income
individuals, low- and moderate-income areas, or other areas targeted by a governmental entity for
redevelopment, or the investment would receive consideration under the investment test of the
Community Reinvestment Act as a “qualified investment.”

Investment Limits

1.

A bank’s aggregate outstanding investments under this Rule may not exceed 5 percent of
its capital and surplus, unless the bank is at least adequately capitalized and the Division
of Banking determines, by written approval of a written request by the bank to exceed the
5 percent limit, that a higher amount of investments will not pose a significant risk to the
deposit insurance fund. In no case may a bank’s aggregate outstanding investments
under this part exceed 15 percent of its capital and surplus.

A bank may not make an investment under this part that would expose the bank to
unlimited liability.

After-the-Fact Notice and Prior Approval Procedures

1.

After-the-Fact Notice. Subject to Paragraph (D)(1) of this Rule, an eligible bank may
make an investment authorized by this Rule without prior notification to, or approval by,
the Commissioner if the bank follows the after-the-fact notice procedures described in
this Paragraph.

a. An eligible bank shall provide an after-the-fact notification of an investment,
within 10 business days after it makes the investment. The after-the-fact notice
must include:

Q) A description of the bank’s investment;
(2) The amount of the investment;
3) The percentage of the bank’s capital and surplus represented by the

investment that is the subject of the notice and by the bank’s aggregate
outstanding public welfare investments and commitments, including the
investment that is the subject of the notice; and

(4) A statement certifying that the investment complies with the
requirements of Paragraphs (C) and (D) of this Rule.
b. A bank that is not an eligible bank but that is at least adequately capitalized, and

has a composite rating of at least 3 with improving trends under the Uniform

Financial Institutions Rating System, may submit a letter to the Division of

Banking requesting authority to submit after-the-fact notices of its investments.

The Commissioner considers these requests on a case-by-case basis.

C. Notwithstanding the provisions of this Paragraph, a bank may not submit an

after-the-fact notice of an investment if:

(1) The investment involves properties carried on the bank’s books as “other
real estate owned,” or

(2) The Division of Banking determines that the investment is inappropriate
for after-the-fact notice.

Investments Requiring Prior Approval. If a bank does not meet the requirements for
after-the-fact investment notification set forth in this Paragraph, the bank must submit an
investment proposal to the Division of Banking.

a. The bank’s investment proposal must include:



(1) A description of the bank’s investment;

(2) The amount of the investment;

3) The percentage of the bank’s capital and surplus represented by the
proposed investment and by the bank’s aggregate outstanding public
welfare investments and commitments, including the proposed
investment; and

(4) A statement certifying that the investment complies with the
requirements of Paragraphs (C) and (D) of this Rule.
b. In reviewing a proposal, the Division of Banking considers the following factors
and other available information:
() Whether the investment satisfies the requirements of Paragraphs (C)
and (D) of this Rule;
(2) Whether the investment is consistent with the safe and sound operation
of the bank; and
3) Whether in investment is consistent with the requirements of this Rule
and Division of Banking policies.
C. Unless otherwise notified in writing by the Commissioner, and subject to

Paragraph (D)(1), the proposed investment is deemed approved after 30
calendar days from the date on which the Division of Banking receives the bank’s
investment proposal.

d. The Division of Banking, by notifying the bank, may extend its period for
reviewing the investment proposal. If so notified, the bank may make the
investment only with the Commissioner’s written approval.

e. The Commissioner may impose one or more conditions in connection with its
approval of an investment under this Rule.

Examples of Qualifying Public Welfare Investments

1. Investments that primarily support the following types of activities are examples of
investments that meet the requirements of Paragraph (C):
a. Affordable housing activities, including:

Q) Investments in an entity that finances, acquires, develops, rehabilitates,
manages, sells, or rents housing primarily for low- and moderate-income
individuals;

(2) Investments in a project that develops or operates transitional housing
for the homeless;

3) Investments in a project that develops or operates special needs housing
for disabled or elderly low- and moderate-income individuals; and

4) Investments in a project that qualifies for the Federal low-income housing
tax credit;

b. Economic development and job creation investments, including:
(2) Investments that finance small businesses (including equity or debt

financing and investments in an entity that provides loan guarantees)
that are located in low- and moderate-income areas or other targeted
redevelopment areas or that produce or retain permanent jobs, the
majority of which are held by low- and moderate-income individuals; and

(2) Investments that finance small businesses or small farms, including
minority- and women-owned small business or small farms, that ,
although not located in low- and moderate-income areas or targeted
redevelopment areas, create a significant number of permanent jobs for
low- and moderate-income individuals;

3) Investments in an entity that acquires, develops, rehabilitates, manages,
sells, or rents commercial or industrial property that is located in a low-
and moderate-income area or targeted redevelopment area and
occupied primarily by small business, or that is occupied primarily by



small businesses that produce or retain permanent jobs, the majority of
which are held by low- and moderate-income individuals; and

4) Investments in low- and moderate-income areas or targeted
redevelopment areas that produce or retain permanent jobs, the majority
of which are held by low- and moderate-income individuals;

Investments in CEDEs, including:

(2) Investments in a community development financial institution as defined
in 12 U.S.C. 4742(5); and
(2) Investments in a CEDE that is eligible to receive New Markets tax credits

under 26 U.S.C. 45D.

Other public welfare investments, including:

(1) Investments that provide credit counseling, financial literacy, job training,
community development research, and similar technical assistance for
non-profit community development organizations, low- and moderate-
income individuals or areas or targeted redevelopment areas, or small
businesses, including minority- and women-owned small businesses,
located in low- and moderate-income areas or that produce or retain
permanent jobs, the majority of which are held by low- and moderate-
income individuals;

(2) Investments of a type approved by the Federal Reserve Board under 12
CFR 208.22 that are consistent with the requirements of Paragraph (C)
of this Rule;

3) Investments of a type determined by the Division of Banking to be
permissible under this Rule; and

4) Investments in minority- and women-owned depository institutions that

serve primarily low- and moderate-income individuals or low- and
moderate-income areas or targeted redevelopment areas.

Records and Remedial Action

1. Records. Each bank shall maintain in its files information adequate to demonstrate that
its investments meet the standards set out in Paragraph (C) of this Rule, and that the
bank is otherwise in compliance with the requirements of this Rule.

2. Remedial Action. If the Division of Banking finds that an investment under this part is in
violation of law or regulation, is inconsistent with the safe and sound operation of the
bank, or poses a significant risk to a Federal deposit insurance fund, the bank shall take
appropriate remedial action as determined by the Commissioner.

Materials Incorporated by Reference

1. Code of Federal Regulations, (1-1-09 Edition)

a.

12 CFR Ch. ll, §208.22 — Community development and public welfare
investments, pages 195-197, Federal Reserve System;

b. 12 CFR Ch. Il, 8208.43 — Capital measures and capital category definitions, (b)
(1) and (2), page 216, Federal Reserve System;

C. 12 CFR Ch. Ill, 8325.103 — Capital measures and capital category definitions, (b)
(1) and (2), page 193, Federal Deposit Insurance Corporation; and,

d. 13 CFR Ch. |, 8121.301 — What size standards are applicable to financial
assistance programs, pages 363-364, Small Business Administration.

2. United States Code, (1-8-08 Version)
a. Title 12 — Banks and Banking, Section 4702 - Definitions, pages 1567-1569; and,
b. Title 26 — Internal Revenue Code, Section 45D — New Markets Tax Credit, pages

196-199.

This Rule does not include any later amendments to or editions of the referenced material.



J. Copies of the above referenced information may be examined at the Division of Banking, 1560
Broadway, Denver, Colorado, 80202, by contacting the Secretary to the Colorado State Banking
Board at banking@dora.state.co.us or (303) 894-7575.

K. This information is also available for examination at any State Publications Depository Library.

Amended Effective August 30, 2009
Investment limitation amended in order to maintain parity with nationally chartered banks.
Amended Effective October 3, 2005
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Amended Effective June 30, 1998
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