Decision No. C95-1037

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 94C-587T

IN THE MATTER OF THE INVESTIGATION INTO VIOLATIONS OF RULES REGULATING TELECOMMUNICATIONS SERVICE PROVIDERS AND TELEPHONE UTILITIES (4 CCR 723-2) BY U S WEST COMMUNICATIONS, INC.

DECISION AND ORDER
Mailed Date:  October 19, 1995

Adopted Date:  October 11, 1995
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BY THE COMMISSION:

A.
Statement



1.
This matter comes before the Colorado Public Utilities Commission ("Commission") for consideration of the recommendations of the Advisory Group for Telecommunications Projects ("Advisory Group") concerning the distribution of $4.7 million by U S WEST Communications, Inc. ("USWC").  The $4.7 million represent reparations owed by USWC for violations of this Commission's Rules Regulating Telecommunications Service Providers and Telephone Utilities ("Telephone Rules"), 4 Colorado Code of Regulations ("CCR") 723-2.  



2.
On September 18, 1995, the Commission conducted a hearing at which the Advisory Group See intra. ¶ 0, and other interested parties presented testimony and evidence.  Now being duly advised in this matter, we decide as follows:


B.
seq level2 \h \r0 Discussion


1.
Background



a.
On November 16, 1994, the Commission issued a show cause order to USWC regarding its alleged violations of requirements of Telephone Rules.  Specifically, the order concerned violations of Rules 21.2.4, 22.1 and 22.2.  The Staff of the Commission, the Office of Consumer Counsel ("OCC"), the Independent Telephone Companies, and the Coalition of Rural Telecommunications Users intervened.  Following encouragement from the Commission, the intervenors and USWC entered into negotiations and did reach a settlement.  The Commission accepted the stipulation and settlement agreement ("Agreement") in Decision Nos. C95-236 and C95-318, with certain modifications.  




b.
The Agreement resolves the issues surrounding USWC's violations of Rule 21.2.4 (calls directed to the published telephone numbers for service repair or the business offices of a local exchange carrier shall be acknowledged within 20 seconds and shall be answered by an operator or other employee within 40 seconds for 80 percent of all such calls), Rule 22.1 (customer trouble reports for each local exchange carrier shall not exceed 8 reports per 100 access lines per month per exchange averaged over a 3-month period), and Rule 22.2 (local exchange carrier shall clear 85 percent of all out-of-service reports during any 3-month period within 24 hours) of the Telephone Rules.  Possible violations of § 40-3-101, C.R.S. (every public utility shall provide and maintain facilities as shall be adequate, efficient, just, and reasonable), and § 40-3-106, C.R.S. (no public utility shall establish or maintain any unreasonable difference as to service or facilities between localities or as between any class of service) were also addressed in the Agreement.




c.
The Agreement avoided a hearing and provided that USWC would set aside reparations, presently amounting to $4.7 million, for selected telecommunications projects which meet certain specified criteria.  The Agreement made clear that no portion of these expenditures by USWC would be reflected in rates.  The reparations agreed to by USWC and the intervening parties to the Agreement were determined by the Commission to be reasonably related to the rule violations described above.  Since it would have been virtually impossible to determine the level of damages incurred by specific individuals, see Decision No. C95-236 at ¶ 11, refunds to customers were determined to be wholly impractical to administer.  The Agreement, therefore, was determined by the parties, and the Commission agreed, to be a creative and effective mechanism through which those who may have been injured could receive a telecommunications-related benefit.  Id.  In short, the Agreement properly serves to address USWC's admitted rule violations, while benefitting as many potentially damaged ratepayers as possible.  




d.
In order to achieve its goals, the Agreement suggested the establishment of an advisory group to make recommendations concerning the distribution of the reparations.  The Advisory Group, when formed, consisted of the following members:

Representing the Legislature:

Senator Bill Shroeder
(R) Jefferson County

Representative Andy McElhany
(R) El Paso County

Representing the Governor's Office:

Greg Diamond
Office of Business Development

Representing the Commission:

Bruce Smith
Director
Public Utilities Commission

Representing the OCC:

Dian Callaghan
Director of Administration

The Commission did not accept the Agreement's recommendation that a member of the Commission sit on the Advisory Group; the Commission believed that would inappropriately mix advisory and decision-making functions.  See Decision No. C95-326 at ¶ 15.  Finally, the Agreement created a methodology to deal with potential future violations in an expedited manner.



2.
seq level3 \h \r0 The Recommendations of the Advisory Group



a.
Pursuant to Decision Nos. C95-236 and C95-318, the Advisory Group was required, after a full review of submitted proposals to:  recommend to the Commission that certain projects be funded by USWC from its reparations fund and designate alternate projects; prioritize the recommended projects, and include an explanation regarding how priority was determined; and submit any other relevant information.




b.
The Commission decisions required that the proposed projects be evaluated according to their impact upon the improvement of the health, welfare, and safety of the citizens of the State of Colorado by benefitting education, health, government, library, or similar public purposes, using the support of telecommunications services regulated by this Commission.  Projects were expected primarily to benefit USWC's customers.  Projects needed to utilize applications and infrastructure compatible with USWC's network, to utilize established standards, and, to the extent possible, be compatible with other telecommunications networks.  The Commission required the projects to be well-developed and specific, in order to be implemented (at least at an initial stage) within six to twelve months from Commission approval.  Furthermore, it was necessary for the projects to involve telecommunications applications or the capability to provide telecommunications services, rather than be primarily for studies, research, or planning.  Finally, the Commission's decisions required the projects to be capable of being financially sustainable on their own merits, as well as being technically and otherwise sustainable.  These criteria were designed to ensure that the projects funded by the reparations would provide telecommunications services to USWC's customers generally in return for the damages suffered as a result of USWC's violations of the Telephone Rules.




c.
The Advisory Group received proposals from more than 200 organizations, requesting nearly $68 million in the aggregate.  In order to prioritize proposals, the Advisory Group implemented the "reader team" concept.  The readers were volunteers from a wide variety of professional backgrounds and geographic areas within the State.  Each of the reader teams was chaired by a member of the Advisory Group and consisted of five to seven members, each of whom read a group of proposals and completed a score sheet designed to evaluate the proposals according to the criteria set by the Commission.  The reader team members then met and came to a consensus on a prioritized listing of their projects with the aid of a second scoring grid.  Finally, following an exchange of ideas, concepts, and experiences, each team reached a consensus ranking for each of the 42 or 43 proposals assigned for the team's review.  The Advisory Group then selected the six highest ranked projects from each of the five teams, and four additional proposals (resulting from ties within a team's six highest ranked proposals).  These 34 proposals were reviewed, scored, and ranked again by each of the reader teams.  These rankings were then reviewed by the Advisory Group, which determined the final recommended priority ranking of the 34 proposals, and orally presented the group's final recommendation to the Commission.  The recommended proposals were selected from various subject groups, such as libraries, education, health, and government, and were distributed geographically throughout USWC's service areas in the State.




d.
The Advisory Group's recommended priority ranking provided for funding of the 23 projects that ranked highest in the criteria weightings.  The Advisory Group recommended that these 23 projects receive distribution from the reparations fund immediately, and that the 11 remaining recommended projects be funded from any additional reparations that may be assessed in the future, pursuant to terms of the Agreement.




e.
Based on these recommendations, the Commission finds that the top 23 projects, which require total distribution by USWC of $4,291,421, should receive a distribution from the reparations paid by USWC as a result of its violation of the Telephone Rules.  These projects are:

ID
ORGANIZATION NAME
REQUEST
1211
High Plains Rural Health Network
$800,575

1062
Fort Lewis College
$362,396

1014
Northern Colo. Board of Cooperative Educational Services
$540,673

1146
Eaton Public Library 
$1,330

1011
Rocky Mountain Poison Center 
$23,057

1178
Colorado Mountain College
$349,938

1053
Rocky Mountain Adventist Healthcare
$367,000

1148
Mesa State College 
$46,455

1076
Trinidad State Junior College/San Luis Valley Educ. Center
$402,825

1042
Trinidad State Junior College, Community Care Network Ptnrs
$350,382

1070
Colorado Domestic Violence Coalition
$174,800

1159
Elizabeth Police Department 
$5,036

1055
Denver Public Schools, Whitman Elementary School 
$2,500

1107
San Luis Valley Development Resources Group 
$20,000

1172
Carbondale Community Access Radio, Inc. DBA KDNK 
$8,187

1018
Arapahoe Library District
$298,133

1133
Lafayette Elementary School PTO
$5,000

1106
Montezuma County Hospital District 
$86,000

1056
Three Rivers Regional Library Service System
$176,666

1158
Sargent School District RE-33J
$5,700

1132
Creede Consolidated School District 
$18,050

1112
Peck Elementary School 
$45,000

1128
Mesa County Valley School District #51/Mesa State College
$201,538


TOTAL
$4,291,241
Additional projects shall receive distribution from the reparations fund for violations of the Telephone Rules, if such reparations are assessed in the future.




f.
The Commission further finds that USWC shall be ordered to ensure that the reparations are disbursed in a manner consistent with the Commission's intent that the projects proposed by various groups of Coloradans and selected by the Commission be completed for the benefit of their intended beneficiaries.  This shall require USWC to administer the disbursement of the reparations and to monitor the implementation of the projects.  USWC shall also maintain segregated books of account and records to facilitate audit, if deemed necessary, by the Commission.  The Commission will oversee the implementation of these projects to the extent any dispute is within its jurisdictional concern, to make certain that USWC enters into the written agreements with the various organizations selected to receive a portion of USWC's reparations ("Recipients").  Further, any changes to the project which modify objectives stated in the original proposal shall be deemed "substantial" and must be submitted to the Commission for approval.




g.
Because this Commission does not have jurisdiction over the Recipients, we find it necessary that the following matters be addressed in USWC's written agreements with the Recipients:

(1)
A requirement that each Recipient shall submit a written project implementation plan consistent with the original proposal which provides sufficient information to monitor the development and success of the project.  Such plan should include a Statement of Purpose, Scope of Work (specifying the tasks and activities that will incur expenditures), Budget (expenditures by type), Reporting Schedule (financial reports and invoices for reimbursement as well as project implementation status reports, problems encountered, etc.) and Payment Schedule (installments keyed to completion of project phases).

(2)
A requirement that, when matching or other funds generated from sources other than the reparations are part of a proposal, Recipients have those funds in place prior to disbursement of the reparations, and that Recipients certify to USWC and the Commission that the matching funds are available. 

(3)
A requirement that each Recipient maintain segregated project accounts and records to facilitate auditing and monitoring efforts, which records shall be made available to the Commission or USWC upon request.

(4)
A requirement that each Recipient submit to USWC and the Commission a final report within 90 days after project completion to document the implementation of the project, expenditure of funds, benefits achieved, and problems encountered.

(5)
A requirement that the parties to an agreement shall submit the written agreement and the project implementation plan to the Commission for informational purposes.

(6)
A requirement that USWC and each Recipient agree to submit disputes regarding the administration of their contract to the Commission for resolution, when such disputes involve an area of the Commission's jurisdictional concern.  

(7)
A requirement that the parties to the respective written agreements appear at a conference before the Commission to update the Commission on the implementation of the projects and to discuss whether economies of scale have been identified which would permit an efficient reallocation of the reparations in order to maximize their impact to permit the disbursement of reparations to additional proposals.  Such a conference will be scheduled to occur in approximately six months from the effective date of this Order. 




h.
seq level4 \h \r0 Additionally, the Commission finds it necessary to require that USWC provide quarterly reports to the Commission.  The purpose of these reports is to identify the progress and expenditures of each project and to compare the actual developments of the activities set forth in the project's implementation plan.  The report shall also include an aggregated financial recap.  Furthermore, USWC shall provide the Commission with a final financial report as each project is completed which shall review the development of the project, including expenditures, from its start to its completion.

II.
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seq level3 \h \r0 ORDER

A.
The Commission Orders That:


1.
The proposals of the 23 organizations listed above are approved in the identified amounts.  The proposals shall be funded from the $4.7 million reparations fund set up by U S WEST Communications, Inc. as a result of its violation of this Commission's Rules Regulating Telecommunications Service Providers and Telephone Utilities ("Telephone Rules"), 4 Colorado Code of Regulations ("CCR") 723-2, in accordance with this Decision.  U S WEST Communications, Inc., is ordered to make disbursements from the reparations funds to the selected project recipients in accordance with written agreements to be entered into by and between U S WEST Communications, Inc., and the above-listed recipients.



2.
U S WEST Communications, Inc., shall enter into agreements to implement and complete the proposed projects with each of these organizations within a reasonable period of time consistent with the findings in this decision.



3.
U S WEST Communications, Inc., and each of the organizations identified above shall provide reports consistent with the findings in this Decision.



4.
U S WEST Communications, Inc., and, pursuant to their respective written agreements, each of the organizations identified above shall attend a conference to discuss the projects and identify economies of scale.  This conference will be held approximately six months from the effective date of this order.



5.
This Order is effective on its Mailed Date.


B.
seq level2 \h \r0 ADOPTED IN OPEN MEETING October 11, 1995.  

THE PUBLIC UTILITIES COMMISSION

OF THE STATE OF COLORADO

Commissioners




    � While USWC remains ultimately responsible for the implementation of the projects consistent with this Decision, the Commission is not directing USWC as to the manner in which it should accomplish this requirement.  As such, the Commission takes no position with respect to USWC hiring an administrator from an outside source and, if such an individual or entity is hired, the source of payment to this hiree.
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