Decision No. C94-1208

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 90A-665T

THE APPLICATION OF MOUNTAIN STATES TELEPHONE AND TELEGRAPH COMPANY, D/B/A U S WEST COMMUNICATIONS, INC., FOR APPROVAL OF A FIVE-YEAR PLAN FOR RATE AND SERVICE REGULATION AND FOR A SHARED EARNINGS PROGRAM.

ORDER SETTING HEARING AND PROCEDURAL DATES

Mailed Date:  September 12, 1994

Adopted Date:  September 8, 1994

STATEMENT

BY THE COMMISSION:

This docket comes before the Colorado Public Utilities Commission ("Commission") for consideration of Submission of Staff Reports on U S WEST Communications, Inc. Earnings Sharing and on U S WEST Communications, Inc. Service Quality for Calendar Year 1993, and Request by Staff that a Hearing Be Held, and Submission by Staff of Proposed Procedures ("Submission"); and, U S WEST Communications, Inc.'s ("U S WEST" or the "Company"), response to Staff's Submission.  Having reviewed the same, the following order is issued.

DISCUSSION

By Decision Nos. C92-854 and C92-1377 entered in this docket concerning alternative forms of regulation ("AFOR Decisions"),
 this Commission set forth the procedures to be followed when a challenge is made to U S WEST's annual AFOR earnings and quality of service report.  These AFOR Decisions provide the opportunity for a hearing if an objection  made to the report is lodged.
  Staff asserts that U S WEST incorrectly calculated its earnings and that the Company may have had 1993 earnings exceeding the AFOR sharing threshold.  In response, U S WEST argues that adjustments made by Staff in its report are incorrect or that,  if correct, the adjustments do not result in earnings reaching the sharing threshold.  There is insufficient information in the record at this point for the Commission to resolve the debate.  Therefore, we will grant Staff's request for a hearing.

Staff's Submission requests that the Commission clarify whether it is appropriate under the AFOR to apply certain ratemaking principles and adjustments to the Company's reported earnings.  Pending a Commission ruling on the question, the Staff  did not make the adjustments.  As a general matter, we note that in Decision No. C92-854 we emphasized that this Commission will "scrutinize" the Company's annual earnings calculations using traditional Commission ratemaking principles.
  We do not determine here whether Staff's proposed adjustments are correct.  However, we encourage the Staff to make the record as complete as possible for the Commission to evaluate the merits of such adjustments.  For example, but without limitation, the Commission is interested in reviewing adjustments that were not  in the rate case decision entered in Docket No. 90S-544T, but which, nevertheless, are based on principles of "used and useful" and "just and reasonable," e.g., the allegations by Staff concerning excess fiber investment and restructuring expenses.  These and other adjustments utilizing traditional ratemaking principles are appropriate to bring forward.  However, the Commission will not entertain arguments that relitigate regulatory principles decided in Docket No. 90S-544T.

Staff proposes modifications to the procedural schedule outlined in the AFOR Decisions.  In particular, Staff recommends that the Commission: (1) create a separate docket for the evaluation of the Company's AFOR filings, and 2) extend the process beyond the four-month review procedure outlined in the AFOR Decisions.  We decline to do so.  We believe that it is important that we adhere to the schedule set forth in the AFOR Decisions as closely as possible. The Commission reiterates here its original intent to utilize the annual review process for continuous oversight and enforcement under the AFOR--not as a series of mini rate cases.  Therefore, the Commission will adopt the schedule set forth below.  No separate docket will be created.

U S WEST argues that the burden of going forward and the burden of persuasion should rest with the party objecting to the annual earnings calculations.  We agree.  We believe this proceeding is similar to a show cause or complaint proceeding in which the Staff and other objecting parties carry the burden.  This is also consistent with the Administrative Procedures Act which places the burden on the party seeking an administrative order.  § 24-4-105(7), C.R.S.  In this case, U S WEST has made an annual compliance filing which Staff, after audit, challenges.  Staff seeks a Commission order that would revise the calculations for reported earnings resulting, under AFOR, in a requirement that U S WEST share its earnings with ratepayers.  Within the context of this proceeding, we determine that any party proposing adjustments ("proponent") to the annual earnings calculation will have the burden of proof.

Staff raises two issues relating to service quality and requests a hearing on both issues.  First, Staff requests that the hearing address how the results of the service quality report impacts the sharing threshold.  We agree that this procedure should be fully explored in the context of this first AFOR filing, and will grant Staff's request for a hearing on this issue.

Second, Staff requests that we hear evidence on, and decide whether, the AFOR plan may adversely be impacting service quality.  We recognized in Decision No. C92-854 that AFOR which changes regulatory practices in existence since the 1800s is new and experimental, and that it must be allowed to operate for some reasonable period of time to allow for a complete evaluation of whether the plan  is working as intended.
  To review the AFOR plan at this early stage is inconsistent with our intent to allow the plan the opportunity to fully impact the Company before  undertaking an evaluation designed to refine or terminate the plan.  To use Staff's language, this hearing is designed to evaluate how U S WEST is performing today under the AFOR.  The question regarding AFOR's impact on service quality relates to an evaluation of the process itself, and is best left for the complete analysis and investigation in the 1995 midterm review.  

While we elect not to address the relationship between AFOR and service quality in this hearing, it is important to note that  the AFOR plan is neither the sole nor the primary vehicle by which  this Commission may address service quality issues.  The Commission has recently commenced an investigation into apparent service quality rule violations by the Company.  The Commission will undertake that remedial action indicated by the investigation.  Moreover, service quality problems made apparent in future annual service quality reports
 for AFOR can be the subject of separate actions by the Commission independent of the operation of the AFOR plan.

THEREFORE THE COMMISSION ORDERS THAT:

Staff's request for a hearing on the issue of the earnings calculations and the impact of service quality results on the sharing thresholds is granted.  The following procedural schedule is adopted:

a.
Prehearing conference:

DATE:
November 22, 1994

TIME:
9 a.m.

PLACE:
Commission Hearing Room
1580 Logan Street, Office Level 2
Denver, Colorado

b.
Direct testimony and exhibits of parties proposing adjustments (proponents) to the annual earnings calculation and proposed sharing thresholds are due October 3, 1994.

c.
U S WEST's answer testimony and exhibits are due October 31, 1994.

d.
Rebuttal testimony of any proponent is due November 14, 1994.

e.
Hearing:

DATE:
November 28 and 29, 1994

TIME:
9 a.m. each day

PLACE:
Commission Hearing Room
1580 Logan Street, Office Level 2
Denver, Colorado

(1)
The parties shall confer among themselves and decide the order of witnesses by day.  The order of witnesses by day of hearing shall conform to the pre-filed schedule.

(2)
The Commis​sion will strictly control cross-examination of witnesses by other parties and will take other measures to assure a fair and efficient hearing.

(3)
Normally, each hearing day shall commence at 9 a.m. and shall conclude before 4:30 p.m.  The hearing will commence precisely on time; breaks will be strictly limited; and the hearing will resume promptly after the break.

(4)
The parties shall meet with the court reporter each morning before the hearings at 8:30 a.m. to mark all exhibits.  The Commission will not tolerate the use of hearing time to mark exhibits.

(5)
If the parties desire a daily copy of the transcript, they shall confer among themselves to make arrangements with the reporters, and shall provide one copy to the Commissioners.

This Order is effective on its Mailed Date.
ADOPTED IN SPECIAL OPEN MEETING September 8, 1994.
THE PUBLIC UTILITIES COMMISSION


OF THE STATE OF COLORADO

Commissioners

    � There are three decisions in total that set forth the AFOR plan.  The third decision, Decision No. C93-20, does not address the issues raised by Staff's Submission and, therefore, is omitted from the discussion.


    � Decision No. C92-1377, at 6.


    � Decision No. C92-854, at 41-42.


    � Decision No. C92-854, at 37-38.


    � The 1993 filing showed U S WEST in violation of certain service quality rules.  The rules enforcement arising out of these U S WEST reports will be an issue brought before the Commission through a separate procedure.
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