Decision No. R01-222-I

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 01I-041T

IN THE MATTER OF THE INVESTIGATION INTO ALTERNATIVE APPROACHES FOR A QWEST CORPORATION PERFORMANCE ASSURANCE PLAN IN COLORADO.

order overruling objection 
to procedural framework

Mailed Date:   March 9, 2001

I. STATEMENT, FINDINGS, AND CONCLUSIONS

A. AT&T of the Mountain States (AT&T) filed an objection to the procedural framework in this docket and a request for clarification and reconsideration.  The objection is overruled as untimely.

B. AT&T treats its credibility and good faith as an incredibly cheap commodity, as evidenced by this filing.  The premises of this objection are not well-taken, nor are they timely.

C. AT&T’s decision to postpone its objections is fatal.  The Procedural Order in this docket was issued on February 1, 2001.  That order outlined the progress of this docket and included the Performance Assurance Plan Procedural Framework, which outlined the meeting and ex parte filing procedure.  The hearing commissioner held a Status Conference on February 12, 2001.  The parties received the Request for Comments at that conference, with a due date for initial comments on February 28, 2001.  A number of parties, including AT&T, filed comments by the deadline.

D. To object now is improper and untimely.  The Commission and the parties are invested in this process, and are proceeding in good faith.  AT&T waited 34 days to make its objection known.  On this basis alone, the objection is overruled.  

E. Even though timing alone is dispositive to AT&T’s objection, the bases for the objection warrant some comment. 

F. First, AT&T objects that this procedure is not authorized by Colorado law.  This is a principle that proves too much; indeed, way too much as applied to a § 271 proceeding.  

G. The Procedural Order in Docket 97I-198T, Decision R00‑612-I, identifies § 40-2-115(1) as the statutory authority for this Commission’s participation in this federal inquiry.  The order then noted that this is not a proceeding under Article 6 of the Commission’s organic act.  See Procedural Order, Docket No. 97I-198T, ¶ I.C.2.  It follows, then, that the strictures of Article 6, § 40-6-101, et seq., C.R.S., and the state Administrative Procedure Act, § 24-4-101, et seq., C.R.S., do not confine the Commission’s record-developing duties to the Federal Communications Commission (FCC).
  

H. Were this Commission strictly faithful to Article 6 procedures in its organic act, it is difficult to see what would not be objectionable in the § 271 process:  The retention of KPMG, Hewlett-Packard, Liberty Consulting, MTG Consulting, DCI Consulting; the collaborative workshop process; the role of “recommending” about InterLATA relief to the FCC; participation in the Regional Oversight Committee (ROC) operational support systems (OSS) collaborative, and the ROC governance structure.  None of these things have precedent in the Commission’s organic act.  As the sage court in Montana put it: “this is . . . an ineffable proceeding.” See Docket 97I-198-T Procedural Order ¶ I.C.2, citing, U S West Communications, Inc. v. Montana Department of Public Service Regulation, Case No. BVD 99-12, Order on Motion to Dismiss at 3 (Mt. 1st Judicial District March 12, 1999).

I. If AT&T wants to embrace the strictures of Article 6, then it must embrace them whole and object to the whole 271 proceeding.  There is no pick-and-choose provision.  Because AT&T’s misapprehends the nature of a § 271 proceeding, its contention that this procedure is not authorized by Colorado law has no merit.

J. AT&T next turns to concerns about ex parte contact between Qwest and Professor Weiser who is the consultant hired to develop the PAP.  The objection here seems to have three parts.  One, that ex parte meetings with subsequent filings are unprecedented and not allowed in 271 proceedings; two, that ex parte meetings with filings between Qwest and Professor Weiser are objectionable; and, three, that the ex parte contact will violate AT&T’s due process rights.

K. The first objection is factually wrong.  AT&T knows, or should know that.
  Processes approximating the FCC ex parte meeting procedure with subsequent disclosure have been used in both New York and Texas.  Development of the Verizon Prefiling Statement in New York involved meetings with New York staff and individual parties.  See, In the Matter of Petition of New York Telephone Company for Approval of Its Statement of Generally Available Terms and Conditions pursuant to Section 252 of the Telecommunications Act of 1996 and Draft Filing of Petition for InterLATA Entered pursuant to Section 271 of the Telecommunications Act of 1996, Case 97-C-0271, Pre-Filing Statement of Bell Atlantic-New York, Attachment A "PSC Process" (NY PSC Apr. 6, 1998), see also, letter from Joel I. Klein to John O'Mara dated April 6, 1998 p.2 (attached to Pre Filing statement).  Texas likewise permitted ex parte-type meetings between staff and parties, ensuring any interested party an opportunity to comment in writing before making any determination.  Neither the FCC nor the U.S. Department of Justice appears to have a problem with certain ex parte contacts, as evidenced by separate meetings with Qwest and the CLECs, respectively on § 271 issues at the ROC meeting in October.   

L. The only palliating clarification that can be offered to AT&T is that there definitely will be an opportunity for all interested parties to comment on the performance assurance plan (PAP) to the hearing commissioner and the Commission.  Once Professor Weiser transmits his proposed PAP to the hearing commissioner, a comment period will follow.  Unfortunately, the order issuing from the status conference on February 12, 2001, has been delayed, and that order would have clarified that there will be such an opportunity.

M. AT&T next argues that ex parte contact with notice is not the problem, but just contacts between Qwest and Professor Weiser.

N. The most troubling aspect of this objection is what it does not say plainly, but rather insinuates. AT&T offers the gratuitous Attachment B as evidence of “a rather close relationship” between Professor Weiser and Mr. Davis.
  If AT&T 

seeks to disqualify Professor Weiser for supposed bias, they should say so and so move.  Otherwise, AT&T should stop making sinister insinuations.

O. The other insinuation of bias——that Qwest is paying Professor Weiser’s fee and therefore he will be partial to them——also cuts too wide a swath through this proceeding.  Qwest is paying for all of the consultants retained in conjunction with the § 271 process.  It is Qwest’s application that is being evaluated.  To concede that it is acceptable for Qwest to pay for some consultants, but not for others will not do.  

P. Moreover, the ex parte procedures used here do not tip Qwest paying this consultant into the unacceptable category, 

while other Qwest-paid consulting is not objectionable.  The ex parte process used here is not unfamiliar to AT&T, a veteran of FCC proceedings.  Moreover, the Commission, in consultation with Professor Weiser, believes that the procedures used here will lead to a better interchange of views and yield, in the end, a superior PAP.

Q. The fact that all parties will have an opportunity to meet with Professor Weiser, will have to make an ex parte filing about the substance of the meeting, and then will have an opportunity to comment on any recommended PAP to the Commission adequately protects the interests of all involved. 

R. The third objection AT&T offers is that its due process rights are being violated.  Setting aside that AT&T made no such argument about the New York Commission following similar procedures, see AT&T Corporation v. Federal Communications Commission, 220 F.3d 607 (D.C. Cir. 2000), this objection misapprehends this process and ignores the significant process all parties are afforded.

S. This Commission is not the ultimate decision maker in this proceeding.  AT&T will be afforded process to comment on the record, including the PAP, both here at the Colorado Commission and at the FCC.  Subpart H of the FCC’s rules, 47 C.F.R. § 1.1200, et seq., details their ex parte procedures.  Among the requirements the Commission follows here is that a summary of the subject of the meeting is placed in the record, see 47 C.F.R. § 1.1231(b)(2), and all parties have notice that the meetings are taking place, id. at § 1.1231(b)(4). A reviewing court thus will know the information this agency had before it when making its recommendation, and the multiple opportunities for comment will obviate serious questions of fairness. Home Box Office, Inc. v. FCC, 567 F.2d 9, 57 (D.C. Cir. 1977).  AT&T is not being denied due process.

T. Finally, the remedies AT&T seeks to its objections all betray the premise of those objections.  If the Commission is unlawfully delegating duties to Professor Weiser, then the remedy is not some pallid recording of meetings, but to eliminate his role.  As for AT&T's other suggestions, they are already contemplated in this proceeding.

U. The Commission fully expects Professor Weiser to provide his rationale in recommending a PAP.  As has already been said, all parties will have opportunity to comment to the Commission about the proposed PAP.

V. AT&T has filed a peculiar pleading, not worthy of its important and oftentimes constructive role in the 271 collaborative.  It will be treated as an aberration.

II. ORDER

A. Based On The Foregoing, It Is Ordered That:

AT&T’s Objection to the Procedural Framework in this Docket is overruled and denied as untimely.

B. This Order is effective immediately on its
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� To say that state law does not confine the Commission’s role as record-maker and recommender to the FCC is not to say that state law and its norms do not inform our activities in the § 271 dockets.


� This is where AT&T may appreciate that this is not, strictly, a proceeding under Colorado law.  Because AT&T knew, or should have known, that Texas and New York followed similar ex parte meeting and notice procedures in parts of their respective § 271 proceedings, AT&T could properly be sanctioned under 4 CCR 723-1-11 for filing a pleading not grounded in fact.  


� It is not clear why this photograph necessarily establishes such a relationship, or if it were probative of “close relationships,” which close relationships would be established, and what could be concluded from these relationships.  With then-Commissioner and now-Chairman Powell in the photo, perhaps AT&T would care to insinuate something about his “close relationships.”  Then, there is Mr. Waysdorf of the Federal Communications Commission Bar Association and Starz/Encore.  Starz/Encore is owned in part by Liberty Media, which in turn is a subsidiary of AT&T.  The permutations of suspicious “close relationships” that this photograph purports to establish abound.  Since Chairman Powell is beyond reproach and the Professor has the outward appearance of a disinterested academic, perhaps the close relationship established here is between Mr. Waysdorf and Mr. Davis, himself and AT&T alumnus.  Perhaps the Commission should investigate possible collusion between AT&T and Qwest based on the “inevitable” conclusions this photograph compels.  Perhaps Staff should serve audit requests on all regulated entities for any archived photographs so the Commission can better understand this critical problem.  AT&T's conclusions about this photo would be merely silly, if people's reputations and good faith were not being impugned in a pleading signed by counsel.
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