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I.
BY THE COMMISSION:


A.
This matter comes before the Commission to consider adoption of rules relating to integrated resource planning ("IRP") for regulated electric utilities.  As discussed herein, we will adopt the rules appended to this decision as Attachment 1, subject to applications for rehearing, reargument, or reconsideration ("RRR") submitted by any party.  The attached rules set forth the resource planning and competitive acquisition procedures which regulated electric utilities will be required to follow in the future.  The rules supersede the Commission's existing Electric Integrated Resource Planning Rules, 4 CCR 723-21.

II.
PROCEDURAL HISTORY


A.
In Decision No. C95-1264 (issued on December 15, 1995), we adopted, subject to applications for RRR, revised IRP rules which established new resource planning and competitive resource acquisition requirements for regulated electric utilities.  Those rules were based upon extensive written and oral comment submitted by various interested parties in this proceeding.  A number of parties filed applications for RRR to Decision No. C95-1264, pursuant to the provision of § 40-6-114(1), C.R.S.  Finding that those applications for RRR raised substantial questions regarding the adopted rules, we granted the requests for reconsideration in Decision No. C96-124 (issued on January 30, 1996).


B.
Decision No. C96-124, in addition to granting the applications for RRR, gave supplemental notice of proposed rulemaking in this matter.  In particular, that decision requested that interested parties submit additional comment on the topics identified in the notice.  Those topics included: can the resource planning and competitive acquisition processes specified in the rules be expedited consistent with the public interest; should certain utility projects be exempted from the rules' planning and competitive acquisition procedures; and should construction of transmission and distribution facilities be exempted from the rules?  The supplemental notice of proposed rulemaking scheduled hearings in this matter for March 5, 1996.


C.
A number of parties submitted written and/or oral comments in response to the supplemental notice of proposed rulemaking.  Specifically, supplemental comment was filed by the Center for Energy and Economic Development and Western Fuels Association, Inc. ("CEED/WFA"); The Group consisting of the Colorado Business Alliance for Cooperative Utility Practices, the City of Boulder, the Colorado Independent Energy Association, the Colorado Office of Consumer Counsel, the Governor's Office of Energy Conservation, and the Land and Water Fund of the Rockies; the Independent Petroleum Association of the Mountain States; the Colorado Oil and Gas Association; Public Service Company of Colorado ("Public Service"); and Tri-State Generation and Transmission Association, Inc. ("Tri-State").


D.
Based upon the oral and written comment submitted in this matter, we will now adopt the Electric Integrated Resource Planning Rules appended to this decision as Attachment 1.

III.
DISCUSSION


A.
As indicated in Attachment 1, we now modify substantially the rules approved in Decision No. C95-1264.  The reasons for those modifications are set forth in this decision.  To the extent the findings and conclusions in Decision No. C95-1264 are not changed or amended in the present decision, those findings and conclusions are affirmed.


B.
Description of The Planning and Competitive Acquisition Process.


1.
The primary complaint against the planning and competitive resource acquisition process approved in Decision No. C95-1264 concerned the length of the entire procedure.  Under that process a regulated utility would be required to complete several proceedings before acquiring new resources.  These included:

(1)
The utility was required to commence a public participation process to allow public comment upon its proposed resource plan 90 days prior to the filing of its formal IRP application with the Commission.  This public participation process was scheduled to continue for 90 days.

(2)
After conclusion of the public participation proceedings, each regulated electric utility was required to file an IRP application for Commission approval.  The rules mandated, in part, that the application set forth the filing utility's assessment of need for additional resources, a statement indicating the supply-side resources and demand-side savings the utility proposed to be included in its planning and resource acquisition portfolios, and a suggested request for proposal(s) ("RFP") to be used in competitive acquisition of the supply-side resources and demand-side savings contained in the proposed resource acquisition portfolio.  This application was to be administered by the Commission pursuant to the existing rules of practice and procedure.  At the conclusion of these application proceedings
, the Commission was to render a decision specifying the portfolio(s) of  supply-side resources and demand-side savings the filing utility should attempt to acquire.

(3)
The utility was then required to issue RFPs for the supply-side resources and demand-side savings identified in the above-referenced application proceedings.  Publication of the RFP(s) commenced the competitive acquisition process.  During this process, the utility was required to model and evaluate bids received from potential suppliers of supply-side resources and demand-side savings.

(4)
Within 180 days of issuance of the Commission's decision on the IRP application, the utility was required to file an application with the Commission for approval of the portfolio of supply-side resources and demand-side savings proposed to be acquired by the utility.  The application would be administered in accordance with the Commission's Rules of Practice and Procedure.  At the conclusion of these formal proceedings, the Commission was to issue a decision approving the portfolio of supply-side resources and demand-side savings the utility was authorized to acquire.

Thus, the process set forth in Decision No. C95-1264 included two formal adjudicative hearings before the Commission before a filing utility received approval to acquire new resources.



2.
In their applications for RRR, parties such as Public Service, Tri-State, and CEED/WFA claimed that the planning and competitive acquisition processes established in the rules were unduly protracted.  Public Service, for example, suggested that the entire process could continue for as long 28 months before the Commission issued a decision authorizing a utility to acquire new resources.  These parties argued that the time lines in the rules would present significant obstacles for a utility needing new resources.  In addition, they contended that this process would substantially reduce the ability of electric utilities in Colorado to effectively and timely participate in the competitive wholesale power markets.  As noted above, we granted RRR to reconsider the IRP rules in light of this and other criticism.



3.
In its comment on the supplemental notice of proposed rulemaking, Public Service suggested that the IRP mechanism be streamlined by combining the resource planning and competitive acquisition processes.  Under this suggestion, a utility would file a resource plan with the Commission for informational purposes only.  That filing would identify the utility's anticipated need for new resources and would be subject to public comment, but would not require Commission action.  Therefore, no hearings would be entailed.  After a period of public participation, the utility would issue an RFP (if resources were needed).  Following the RFP, the utility would then submit a formal application for Commission approval of its proposed resource acquisition plan.  This scheme, as compared with the process set forth in Decision No. C95-1264, would eliminate the need for separate hearings regarding a utility's resource planning.



4.
We approve of this concept, and the rules contained in Attachment 1 reflect our approval.  Rule 3.1 states that regulated utilities shall file with the Commission a draft IRP every three years.  The resource plan shall contain, in part, an electric demand and energy forecast; an evaluation of existing supply-side resources and demand-side savings; and an assessment of need for additional supply-side resources and demand-side savings (Rule 3.4).  If the filing utility, or one of its affiliates, intends to submit bids to own or operate new supply-side resources and demand-side savings, it will be required to submit a motion for approval of a third-party overseer at the time it files its draft resource plan (Rule 3.4.5).



5.
This proposed resource plan shall be subject to public comment pursuant to the public participation process set forth in Rules 4.1 through 4.1.7.  This process shall continue for 60 days for the purpose of allowing members of the public to present comment and suggestions relating to the filing utility's IRP, including its assessment of need for additional resources and the contents of its proposed RFP for the competitive acquisition of additional supply-side resources and demand-side savings.  As part of this process, the public may also submit comment regarding the bid evaluation criteria and the weights assigned to each criteria to be included in the RFP.



6.
In accordance with Rules 9.2 through 9.5, a utility shall use certain procedures to competitively bid new supply-side resources and demand-side savings.  Specifically, within 30 days of the conclusion of the public participation process, the utility shall issue an RFP that complies with Rules 8.1 through 8.4 (Rule 9.2.1.).
  After conclusion of the RFP process, the utility shall be required to file an IRP application which, in part, includes:

(1)
an electric demand and energy forecast;

(2)
an evaluation of existing supply-side resources and demand-side savings;

(3)
an assessment of need for additional supply-side resources and demand-side savings;

(4)
the RFP(s) used to solicit bids for new resources;

(5)
a summary of the bids and a description of the process used to model and evaluate bids; and

(6)
a detailed description of the utility's proposed resource acquisition and planning period portfolios; and

(7)
modeling for the portfolio with the lowest average rates over the planning period and for a diversified portfolio which utilizes increased demand-side management ("DSM") and renewable resources compared to the utility's preferred portfolio.

See Rules 9.3. and 9.4.



7.
As a formal application, this IRP filing will be considered pursuant to the Commission's Rules of Practice and Procedure (Rule 10.1).  Utility-owned supply-side resources in the Commission-approved acquisition portfolio shall be granted a certificate of public convenience and necessity ("CPCN") in accordance with § 40-5-101, if construction activity associated with the resource is scheduled to commence within two years from the filing of the application (Rule 10.5.1).  Other utility action consistent with a Commission-approved IRP shall be accorded certain presumptions in subsequent legal proceedings (Rule 10.5.2).  For example, in proceedings on a utility's request for rate recovery of costs associated with specific projects, the utility may establish a prima facie case by proving that its actions were consistent with its approved IRP.  In the case of utility action inconsistent with a Commission-approved IRP, the utility shall be compelled to explain the reasons for the inconsistent action and to demonstrate that its proposed action is in the public interest.



8.
Many elements in the rules contained in Attachment 1, such as the information to be submitted in the IRP application, the public participation and RFP processes, and the legal effect of an approved IRP upon utility actions, are virtually identical to the requirements established in Decision No. C95-1264.  The principal difference between this IRP process and the one approved in Decision No. C95-1264 is that the resource planning and competitive acquisition procedures before the Commission have been combined into one proceeding.  We have done so in an attempt to address the arguments in RRR and in the supplemental comment that the previously-established procedures were unduly protracted and not in the public interest.  We agree with the comment that the IRP process should be modified to give regulated utilities more flexibility in acquiring new resources.



9.
We acknowledge that some parties (e.g., the Group) objected to the Public Service proposal to streamline the process.  Those parties argued that the current markets in which regulated electric utilities operate are not fully competitive.  In particular, those parties argued that electric utilities are largely monopsonists, and have financial incentives to favor utility-owned, supply-side generation resources with respect to new resource acquisitions.  In order to ensure that ratepayers benefit from the partially competitive electric generation market, as well as ensuring that regulated utilities do not discriminate against non-utility owned generation resources, the Group maintained that the Commission must oversee the resource acquisitions by these utilities.



10.
We believe that the modified procedures adopted in this revised rule adequately serve the basis and purposes of IRP, including those advocated by the Group.  Under the process established in Attachment 1, regulated utilities are required to allow for public inquiry and comment relating to their resource planning and acquisition activities; such utilities are compelled to submit detailed information to the Commission and the public regarding their planning and resource acquisition actions; they are required to allow for competitive bidding whenever new supply-side resources or demand-side savings are sought; and such utilities must submit, for approval by this Commission, IRP applications based upon the competitive bidding processes established by the rules.  All of these actions must be undertaken, within the stricture of the rules, before binding acquisition decisions are made.  In brief then, the Commission, with the participation of interested members of the public, will still oversee the resource planning and acquisition activities of regulated utilities within the State.



11.
We emphasize that Rule 8.2 mandates that utilities seeking to acquire new supply-side resources or demand-side savings issue RFPs which fully disclose information necessary to yield bids for projects and contracts that will optimize the utility's system and thereby, the benefits to the public served.  Also, to assure fairness and objectivity, the Rule requires disclosure of the proposed bid evaluation criteria and the weights assigned to each criterion.  In instances where the utility or one of its affiliates bids to provide new resources, Rule 9.5 also requires that an independent third-party monitor the evaluation and modeling of bids conducted by the utility as part of the competitive resource acquisition process.  Mechanisms such as these, as well as the opportunity for hearing before the Commission on the IRP application, provide guarantees of the fairness of the process for parties wishing to sell power to the utility.  We conclude, in short, that the IRP process set forth in Attachment 1 reasonably balances the need for Commission and public oversight of the resource planning and acquisition activities of jurisdictional utilities, with the need of regulated utilities in an increasingly competitive environment for a more flexible and facile process yielding timely regulatory determinations.



12.
We also specifically address the Group's objection to the automatic grant of CPCNs to projects for which construction activity is scheduled to commence within two years of the filing of the IRP application.  The Group opposed this provision arguing that it may violate § 40-5-105, C.R.S.; that parties who may be interested in only the CPCN proceedings will be prejudiced by being forced to participate in the entire IRP docket; that issues ordinarily related to CPCN proceedings may be lost in the IRP litigation; and that an automatic grant of a certificate to projects scheduled for construction within two years only (i.e. projects scheduled for construction outside of the two year period will not be granted a CPCN) may cause utilities to propose overly aggressive construction schedules.  After reconsideration of these arguments, we have decided to maintain the provision granting CPCNs for certain projects in the IRP proceedings (Rule 10.5.1).



13.
As acknowledged by the Group, the purpose of the provision is to streamline our regulation over the acquisition activities of regulated utilities.  Even under the modified process approved here, utilities are subject to a process that allows for full and open scrutinization of those issues appropriate for oversight, before they are able to acquire new resources.  We find that Rule 10.5.1 appropriately balances the interests of the utility and ratepayers.  In particular, we note that the issues involved in CPCN and IRP proceedings, especially for projects scheduled for implementation in the near future, are so similar that, to compel interested parties to participate in two formal proceedings concerning the necessity of a specific project would result in an unwarranted and wasteful duplication of efforts.



14.
In our view, the objections raised by the Group are largely related to the manner in which IRP proceedings are conducted.  Through the implementation of these rules, in conjunction with the balance of Commission's Rules of Practice and Procedure, the Commission's oversight and the utilities' compliance are capable of ensuring that adequate notice of the issues and potential outcomes of IRP proceedings (e.g. the issuance of CPCNs), consistent with both the letter and spirit of § 40-5-105, C.R.S., is given to the public.  The Commission and the parties in specific IRP dockets are also capable of administering the proceedings to accommodate the particular interests of various parties (e.g. scheduling of witnesses for specific dates).  As for the suggestion that utilities will be overly aggressive in their proposed construction schedules, we are confident that such action can be adequately investigated and prevented in the IRP proceedings, as well as in the potential for investigation arising from public and Commission review of the annual reports required by these rules.  Therefore, the concerns expressed by the Group do not persuade us to modify Rule 10.5.1.


C.
Exemptions from Competitive Bidding.



1.
The rules approved in Decision No. C95-1264 required that, with certain exceptions, regulated utilities submit for competitive bidding all supply- and demand-side acquisitions, including modifications or improvements to existing generation and transmission facilities and purchase power contracts.  See Decision No. C95-1264, Rule 10.1 on Attachment.  The exceptions to this competitive bidding requirement were set forth in Rules 10.1.1 through 10.1.6.  In its application for RRR, Public Service contended that this competitive bidding requirement would have adverse effects upon utilities and their ratepayers.  Specifically, Public Service argued that the competitive bidding mandate would limit utilities' ability to:  respond to plant emergencies, maintain existing generating plants, reduce the costs of existing purchase power contracts, decrease retail customer rates through active participation in the competitive wholesale market, secure the ongoing benefits for retail customers of the increasingly competitive environment, and comply with the transmission tariff requirements of the Federal Energy Regulatory Commission ("FERC").  As a consequence, Public Service maintained, the rules will increase utility expenses for the provision of electric service and, concomitantly, ratepayer rates.  Public Service also claimed that the rules, by mandating a competitive acquisition process for most resources, may adversely affect the reliability of utility electric service.



2.
To address these perceived defects in the rules, Public Service suggested that we establish additional exemptions from the competitive acquisition process including:

(1)
The repair or replacement of equipment which becomes damaged or worn on a time frame which could not reasonably have been anticipated by the operator for inclusion in the most recent IRP process and which does not result in an increase in name plate capacity of over 10 percent or an improvement of heat rate of more than 10 percent;

(2)
Maintenance of equipment which does not result in an increase in plant capacity of over 10 percent or an improvement in heat rate of more than 10 percent;

(3)
Maintenance and modifications to power plants costing less than $100 per kW in capital cost, based upon the overall plant capacity;

(4)
Transmission projects for the purpose of responding to transmission service requests of other entities as obligated in accordance with FERC-approved tariffs;

(5)
Modifications to power plants which are required by law;

(6)
Resources procured or constructed for the purpose of making wholesale power transactions; and

(7)
New opportunities between IRP competitive bidding processes that result in an improved resource plan.

Public Service, supported by Tri-State and CEED/WFA, reiterated these proposals in its supplemental comment.



3.
In response to the comment on this issue, we will expand the exemptions to the competitive bidding mandate.  Rule 9.1 on Attachment 1 reflects our decision.  That rule, in part, provides that certain supply-side resources and demand-side savings are exempt from the competitive resource acquisition procedures specified in the rules
:

(1)
emergency maintenance or repairs made to utility- owned generation facilities;

(2)
improvements or modifications to existing utility generation facilities that change the production capability (capacity or energy) of the generation facility site in question, by less than 10 megawatts or 87,600 megawatt-hours per year, based on the utility's share of the total generation facility site output, and that have an estimated cost of less than $10 million;
 and

(3)
Non-material modifications to, or amendments of, existing power purchase agreements, including the extension of agreement duration, that add less than 10 MW of incremental capacity to the utility's system and that reduce the system-wide net present value of revenue requirements as calculated over a twenty-year period.

It is also important to note that new Rule 10.7 provides that, although these exempt projects may be undertaken outside of the competitive bidding process, the costs for such undertakings are still subject to public scrutiny and potential Commission disallowance in rate proceedings if the Commission determines that these projects were not prudent.



4.
With respect to emergency maintenance or repairs to utility-owned generation facilities, Public Service pointed out:  There are instances in which existing generation plant fails for unforeseen reasons.  Such events cannot be anticipated, and, therefore, cannot be included in an IRP application.  In these cases, it is often in ratepayers' interests for emergency repairs to be made expeditiously.  For example, in the case of a base load plant failure the cost of replacement power may greatly exceed the costs of generation from that plant.  In addition, failure to make necessary repairs to existing plant in a timely manner may affect system reliability.  Subjecting emergency repairs to the IRP and the competitive bidding process would unduly delay necessary repairs in instances when existing generation plant has failed for unanticipated reasons.  Apparently, the only way for a utility to obtain advance Commission approval to undertake such repairs would be to file a waiver of the IRP rules.  That waiver, however, would be subject to hearing and the consequent delay if any party objected to the requested waiver.  Public Service suggested that, given the need for prompt action in such cases, emergency repairs should be exempt from the competitive bidding requirement.  We agree with this reasoning.



5.
The Group argued that, if this exemption is added to the rules, the utility should be required to prove "before the repair work has commenced that the damage or wear (to existing plant) could not reasonably have been anticipated at the time of the most recent IRP plan, update, or amendment" (emphasis added).  We conclude that such a requirement would contravene the purpose for having such an exemption.  Under the Group's proposal, the utility would be required to file a formal request with the Commission before commencing emergency repairs on existing plant.  Such a request could be opposed by any interested person, and, if opposed, formal hearings could be necessitated.  As explained above, formal procedure and the resulting delay is exactly what the exemption is designed to avoid.  We also note that interested parties will have an opportunity to contest the reasonableness and prudence of repairs to existing plant in ratemaking proceedings when the utility requests cost recovery for such repairs.  Therefore, we deny the Group's proposed modification to the rule.



6.
The Group also requested that, if the exemption for emergency repairs is adopted, the rule incorporate a megawatt cap of 10 percent of nameplate capacity, not to exceed 10 MWs.  We also deny this request.  The rule concerns unanticipated plant repairs.  As such, it is unlikely that utilities will use the rule as a means to increase system capacity.  Furthermore, the ability of the Commission and interested parties to examine the reasonableness and prudence of such repairs in rate proceedings provides additional safeguards against abuse of the exemption.



7.
New Rule 9.1.4 exempts from the competitive bidding process improvements or modifications to existing utility facilities that change production capability by less than 10 MW or 87,600 MWH per year and which have an estimated cost of less than $10 million.  In Decision No. C95-1264,  we approved an exemption for, "Improvements or modifications to existing utility generation and transmission facilities with an estimated cost of less than $5 million."  Attachment to Decision No. C95-1264, Rule 10.1.3.  That rule was intended to address comment that improvements or modifications to existing facilities should be excluded from the IRP process altogether.  Parties such as Public Service and Tri-State suggested that utilities routinely implement heat rate improvement and life management projects in the normal course of operating their systems.  According to this comment, most of these types of projects coincide with a need for equipment replacement, or the need to maintain adequate plant safety and/or to increase plant reliability.  By undertaking this type of project, a utility is typically addressing a safety or reliability concern, and, at the same time, seeking to take advantage of new technologies that will also improve thermal efficiencies and heat rates.



8.
We concluded in C95-1264 that exempting all improvements or modifications of existing facilities from the rules would be inappropriate.  Such a ruling could have enabled utilities to add substantial capacity to their systems without IRP review, in contravention of the purpose the rules.  Instead of a universal exemption for such projects, we decided that it would be appropriate to exempt those projects undertaken in the normal course of business.  For this purpose, we selected a threshold of $5 million.



9.
In their applications for RRR and in supplemental comment, Public Service and Tri-State continued to argue that a $5 million threshold for the exemption is too low.
  These parties suggest that the exemptions in the rules are insufficient to allow utilities to competently manage their generating plants.



10.
We agree that the exemption should be expanded to encompass projects with an estimated cost of less $10 million and which increase production capability by less than 10 MW or 87,600 MWH per year.  We make this amendment to the rules in an effort to give utilities added flexibility to manage their generation facilities in the normal course of business.



11.
The additional exemption regarding the modification or amendment of existing power purchase agreements, including the extensions of the contract term, is also based in part upon comment by Public Service.  That comment pointed out that it is possible for a utility to reduce costs to ratepayers through renegotiation of power purchase agreements.  However, renegotiation of such agreements may require "a complex set of trade-offs."  Public Service comment dated February 14, 1996, page 36.  One example of a power purchase contract renegotiation which would result in ratepayer benefit involved extension of a contract term in exchange for a lower price.  We agree with Public Service, Tri-State, and CEED/WFA that potentially beneficial (to ratepayers) contract renegotiations can be unduly constrained by subjecting all such renegotiations to the competitive bidding process.  However, we are also concerned that allowing for the renegotiation of material contract provisions may significantly undermine the Commission's intent to promote competition in the utility resource acquisition marketplace and thus, not serve the public interest.



12.
Rule 9.1.7 exempts the non-material modifications to, or amendments of, existing power purchase contracts from the competitive bidding mandate.  However, based upon comment from the Group, the exemption is limited to contract modifications that add less than 10 MW of incremental capacity to the utility's system and that reduce, system-wide, net present value of revenue requirement over twenty years.  We believe that this provision appropriately balances the utilities' interests in flexibility against the Group's concern that the company and its contractors will act privately in a manner not optimal to ratepayers.  An absolute limitation on any purchase power contract extensions would limit the flexibility of utilities in renegotiating agreements in ways which benefit ratepayers.  Because the exemption involves power purchase agreements, as opposed to utility-owned resources, it is less likely that the utility will have financial incentives to make agreements detrimental to ratepayers.



13.
Except for the exemptions discussed above, we reject the remainder of Public Service's proposals.  We find them to be inconsistent with the purpose of IRP, and not in the public interest.  We specifically comment upon the suggestion to exempt resources associated with customer retention, pursuant to the provisions of § 40-3-104.3, C.R.S.  As suggested by the Group--we agree with the suggestion--it is questionable whether § 40-3-104.3 is intended to allow utilities to add resources in an attempt to retain a customer.  The exemption proposed by Public Service, therefore, is inappropriate.


D.
Exclusion of Transmission and Distribution Facilities from the Definition of "Supply-side Resource."



1.
In their applications for RRR to Decision No. C95-1264, Tri-State and Public Service maintained that the inclusion of transmission and distribution facilities in the definition of "supply-side resource" (Rule 2.18, Attachment to Decision No. C95-1264) also poses significant problems for regulated electric utilities.  The gist of this contention is that transmission and distribution facilities are not supply-side resources and should not be subject to the planning and competitive acquisition processes specified in the rules.  In their supplemental comments, Tri-State and Public Service restate these arguments.



2.
Tri-State and Public Service specifically argued:  Transmission and distribution facilities, as such, are not supply-side resources.  Most of the transmission and distribution facilities constructed in the State are not even built for the purpose of allowing access to new or increased generation.  Instead, the majority of such facilities are constructed primarily to serve load or increase system reliability.  Inclusion of transmission and distribution facilities in the definition of "supply-side resource" will require utilities to competitively bid these projects as required in the rules.  In light of the relatively "cumbersome" IRP process, such action will seriously impede a utility's ability to respond to new load growth.  Tri-State and Public Service concluded that projects primarily intended for reliability and load-serving purposes should not be included in the IRP process.  Therefore, they argue, the definition of "supply-side resource" should be modified to eliminate the reference to transmission and distribution facilities.



3.
The Group opposed alteration of the definition as advocated by Tri-State and Public Service.  In part, the Group contended that transmission facilities can serve as a substitute for generation resources.  Hence, the definition should remain unchanged.  The Group, however, proposed that we incorporate an additional exemption in Rule 9.1 for distribution facilities.  This exemption would permit utilities to make necessary improvements to distribution systems without being unduly constrained by the IRP procedure.



4.
We accept the position of Tri-State and Public Service for the reasons stated by those parties.  Briefly, we agree that inclusion of transmission and distribution facilities in the definition of "supply-side resource", and the requirement that such resources be subject to competitive bidding may adversely affect the reliability of a utility's system and the availability of electric service to customers.  Rule 2.17, the definition of "supply-side resource" will be modified to reflect our determination.  We emphasize that even with this modification of the rule, utilities will still be compelled to submit information to the Commission and the public regarding existing transmission capabilities and constraints on its system (Rule 6.4).  In addition, the required RFPs under the rules must account for transmission constraints on the utility system as well as potential transmission costs associated with proposed new supply-side resources (Rules 8.2.2 and 8.2.3).  Therefore, the costs of new transmission facilities associated with new supply-side resources will be included in the bids for these resources.


E.
IRP Requirements for Tri-State.



1.
The rules adopted in Decision No. C95-1264 exempted Tri-State, a cooperative generation and transmission association, from some of the IRP requirements applicable to other electric utilities.  See Attachment to Decision No. C95-1264, Rule 3.4.8.  We exempted Tri-State from some of the IRP requirements in recognition of the fact that it operates in interstate commerce and is subject to federal regulation (e.g. by the Rural Utilities Service) with respect to some of its operations.  Nevertheless, Tri-State in its application for RRR and in its supplemental comment suggests that the rules are inappropriate for its circumstances.  Tri-State contends that it should be exempt from any competitive procurement process specified in the rules.  The reasons for this conclusion are:  (1) the Commission has only limited jurisdiction, essentially facilities jurisdiction and not ratemaking authority, over Tri-State; and (2) competitive procurement requirements in the IRP rules are duplicative of federal regulation, and, therefore, unnecessary.



2.
We will modify the rules based upon the Tri-State comments.  In particular, new Rule 3.5 states:

(1)
Cooperative generation and transmission associations shall file, as part of the draft IRP filing, only the information specified in Rules 5.1 through 5.6 (energy and demand forecasts), 6.1 through 6.9 (evaluation of existing supply-side resources and demand-side savings), and 7 (assessment of need for additional supply-side resources and demand-side savings).

(2)
Cooperative generation and transmission associations must comply with the requirements for public participation on the draft IRP as set forth in Rule 4.1 through 4.1.7.

(3)
In the event the cooperative generation and transmission association seeks a CPCN from the Commission, it shall file proof of compliance with applicable federal requirements governing the competitive solicitation and acquisition of resources as part of the draft IRP filing, and shall not be required to comply with the requirements of Rules 8.1 through 8.4 (requests for proposals) and 9.2 through 9.5 (competitive resource acquisition procedures and final IRP.)

These, as well as other provisions relating to Tri-State (e.g., Rules 10.4 and 10.6) recognize that the Commission currently exercises limited authority over Tri-State, and that the competitive acquisition procedures may be duplicative of federal regulation.



3.
Since Tri-State will not file a final IRP which complies with the competitive resource acquisition procedures under the rules, it will not receive any CPCNs as part of the IRP process.  Instead, Tri-State will continue to be required to initiate formal CPCN proceedings with the Commission.  Pursuant to Rule 10.6, when Tri-State seeks a CPCN from the Commission, it will be required to demonstrate proof of compliance with applicable federal requirements relating to the competitive solicitation and acquisition of resources, and that such requirements are an adequate substitute for the competitive resource acquisition procedures contained in the rules.



4.
We find that these rules accommodate the possibility that the  federal regulation, to which Tri-State is subject, is duplicative of the process and considerations set forth IRP in the rules.  In addition, these provisions will ensure that Tri-State does utilize competitive acquisition procedures before acquiring new resources.


F.
Confidentiality.



1.
Public Service, in its supplemental comment, requested certain revisions to the Rule 4.1.5.  That rule permits a utility, as part of the IRP proceedings, to require participants to execute non-disclosure agreements governing the disclosure and use of confidential information.  In essence, Public Service requests that the rule be revised to permit a utility to withhold information from intervenors when such disclosure might harm the competitive position of the utility.



2.
We decline to revise the rule.  We note that the rule is consistent with current practice before the Commission concerning the disclosure and use of proprietary information in formal proceedings.  If a utility believes that commonly used protective orders are inadequate with respect to the provision of certain information to particular parties in an IRP proceeding, it may file a motion for special protective provisions in specific cases.  The Commission will, in response to such a motion, determine the need for and the nature of extraordinary protective provisions on a case-by-case basis.  We deny the request to establish special protective provisions by rule, inasmuch as we are presently unable to determine the precise need for such provisions.


G.
Information Regarding Environmental Impacts and Risks Associated with New Supply-side Resources.


Rules 9.3.9 through 9.3.13 on Attachment 1 have been added in response to supplemental comment by the Group.  Briefly, that comment indicates that in order for the Commission to adequately evaluate new resources by a filing utility, the utility should file, to the extent practicable, information regarding the environmental and economic impacts of such resources.  The new rules require final IRPs to address the risks or impacts on the environment, the public health and safety, and the state's economy attributable to each resource included in the filing utility's proposed resource acquisition and planning period portfolios.  We agree with the Group's reasoning for approving these rules and now adopt Rules 9.3.9 through 9.3.13.

IV.
CONCLUSION


A.
For the foregoing reasons, we modify the rules initially approved in Decision No. C95-1264.  The rules appended to this decision as Attachment 1 will be adopted subject to applications for rehearing, reargument, or reconsideration.


B.
Ruling on Motion in the Nature of Motion in Limine.



On March 1, 1996, the Group filed its Motion in the Nature of Motion in Limine, or to Limit Testimony at Hearing Set for March 5, 1996.  We denied the motion at the March 5 hearing, and now memorialize that ruling.

V.
ORDER

A.
The Commission Orders That:



1.
The Motion in the Nature of Motion in Limine, or to Limit Testimony at Hearing Set for March 5, 1996 filed by the Group is denied.



2.
The rules appended to this decision as Attachment 1 are hereby adopted.  This order adopting the attached rules shall become final 20 days following the mailed date of this decision in the absence of the filing of any applications for rehearing, reargument, or reconsideration.  In the event any application for rehearing, reargument, or reconsideration to this decision is timely filed, this order of adoption shall become final upon a Commission ruling on any such application, in the absence of further order of the Commission.



3.
Within 20 days of final Commission action on the attached rules, the adopted rules shall be filed with the Secretary of State for publication in the next issue of the Colorado Register along with the opinion of the Attorney General regarding the legality of the rules.



4.
The finally adopted rules shall also be filed with the Office of Legislative Legal Services within 20 days following the above-referenced opinion by the Attorney General.



5.
The 20-day period provided for in § 40-6-114(1), C.R.S, within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the mailed date of this decision.



6.
This Order is effective upon its Mailed Date.


B.
ADOPTED IN OPEN MEETING ON April 3, 1996.

THE PUBLIC UTILITIES COMMISSION

OF THE STATE OF COLORADO

Commissioners

COMMISSIONER VINCENT MAJKOWSKI DISSENTING.

VI.
COMMISSIONER VINCENT MAJKOWSKI DISSENTING:


A.
In my dissent to Decision No. C96-124, I argued against conducting a rehearing with respect to the IRP Rules issued pursuant to Decision No. C95-1264.  In that dissent, I noted that the existing IRP Rules have been used for only one set of Commission proceedings and that it would be premature to make any significant modifications to them at this time.  While I acknowledged that the existing IRP rules do not provide for a competitive resource acquisition process, I proposed that the Commission establish a separate proceeding to develop competitive resource acquisition rules without modifying the planning process contained in the existing IRP Rules.  Moreover, the comments in the application for rehearing, reargument, or reconsideration by parties such as Public Service and Tri-State, identified significant problems with the new rules.  For example, the new rules would establish a lengthy and inflexible process before regulated utilities could acquire new resources.  I reaffirm these positions with respect to the proposed IRP Rules attached to this decision.


B.
In order to address some of the concerns expressed by Public Service and Tri-State, the proposed IRP Rules attached to this decision are significantly modified from those issued pursuant to Decision No. C95-1264.  Nonetheless, I continue to believe that it is unnecessary to modify the existing IRP Rules at this time.  No significant problems with the existing IRP Rules were identified as a result of the 1993 IRP process.  See my dissent in Decision No. C95-174.  Further, the many complex problems associated with the competitive acquisition of resources, in my opinion, can still be more thoughtfully considered in a separate Commission proceeding.


C.
I would also note that despite the above referenced modifications, the proposed IRP Rules attached to this decision contain several provisions with which I disagree.  For example, Rule 3.4.4 contains a reference to segmented bidding which I believe nullifies the opportunity for potential bidders in the competitive resource acquisition process to compete on an equal basis.  Likewise, Rule 9.4 requires utilities to model an alternative portfolio consisting of increased amounts of demand-side savings and renewable technologies which undermines what I believe should be a fully competitive, all-source resource acquisition process unfettered by the artificial quotas favoring particular resource technologies.  See my dissent in Decision No. C95-1264

THE PUBLIC UTILITIES COMMISSION

OF THE STATE OF COLORADO

Commissioner



� To illustrate, Decision No. C95-1264 sets forth our rulings upon arguments by various parties that resource planning and competitive acquisition rules are unlawful (e.g., because such rules violate management discretion, because certain provisions are preempted by federal law, etc.).  We affirm our conclusions, in Decision No. C95-1264, with respect to these issues.


� Pursuant to the provisions of § 40-6-109.5, C.R.S., these proceedings may have continued up to 210 days.


� Rules 8.1 through 8.4 require that the RFP contain information to apprise bidders of the utility's proposed criteria for the evaluation of bids, the utility's planning assumptions, and the utility's proposed standard contract for the acquisition of new supply-side resources and demand-side savings.


� The rules allow for only limited oversight with respect to the resource planning and acquisition activities on the part of Tri-State.  See discussion infra.  However, as explained in this decision and in Decision No. C95-1264, our jurisdiction over Tri-State is limited due to the fact that the majority of its operations are in interstate commerce.  In addition, since Tri-State, as a cooperative generation and transmission company, is subject to potentially duplicative federal requirements, we have concluded that it is unnecessary to impose full IRP regulation upon it.


� The exemptions previously provided for in Decision No. C95-1264 (Rule 10.1) are essentially retained in the rules approved in this decision.  The discussion here relates to the additional exemptions which we now approve.


� See  Rule 9.1.4.


� See Rule 9.1.7.


� While we do not here make a formal finding in this regard, it is important to note that it is our sense that, as utilities are forced by increased competition to make investment decisions which are driven not solely by the public interest in reliability and balanced rates, but also by strategic profit-making, this regulatory agency will likely be forced to reevaluate the concept of prudent investments supported by Commission-sanctioned rates.


It is obvious that the "prudency" of a particular investment lies in the eyes of the beholder.  What will be prudent to the Commission from it's "protector of the public interest perspective" is quite likely to differ from the utility investor's perspective of prudent investment in a competitive market.  The Commission will want to be assured that utility investments, supported in major part by Commission-imposed revenue requirements built into rates for customers with little market power and few competitive choices, are investments that optimize system-wide reliability and efficiency, as well as economic performance.  The Commission will become increasingly vigilant to protect against the imposition of costs upon "captive" customers for utility investments irrelevant to the delivery of service to these core customers and their long term interests.  This vigilance may well include protection against short term utility decisions designed merely to lower rates to commercial and industrial customers, or to capture markets outside of the state, but which result in the imposition of long term costs resulting from negative impacts on the environment or the economic well-being of the state.  These investments may be deemed imprudent and therefore insupportable in rates.  Thus, utilities, will be required to carefully document, separate, and account for investments made in the interest of its Colorado public, versus those made to meet federal mandates and the vicissitudes of the market.


� The parties disagreed regarding the appropriate amount for this threshold.


� Public Service, for example, contends that an exemption for improvements or modifications to existing utility facilities with an estimated cost of less than $100/kwh, referencing the nameplate capacity of the generating unit, is more appropriate.


� We have noted in recent hearings on telecommunications that as competition becomes effective in utility industries, regulated companies will become increasingly sensitive to the disclosure of information.  Therefore, the Commission intends to open a docket soon to consider the adoption of a rule setting forth procedures for handling confidential and/or competitively-sensitive information submitted to the Commission.
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