Decision No. C96-0308

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 95A-531EG

THE APPLICATION OF PUBLIC SERVICE COMPANY OF COLORADO FOR COMMISSION AUTHORIZATION (1) TO MERGE WITH SOUTHWESTERN PUBLIC SERVICE COMPANY THROUGH THE FORMATION OF A REGISTERED PUBLIC UTILITY HOLDING COMPANY AND FOR ISSUANCE OF SECURITIES IN CONJUNCTION THEREWITH AND (2) TO IMPLEMENT A FIVE-YEAR REGULATORY PLAN WHICH INCLUDES AN EARNING SHARING MECHANISM; FOR ESTABLISHMENT OF A PROCEDURAL SCHEDULE; AND FOR SUCH OTHER RELIEF AS MAY BE APPROPRIATE OR NECESSARY.

RULING ON MOTION TO DISMISS

Mailed Date:  March 20, 1996

Adopted Date:  March 13, 1996

I.
BY THE COMMISSION:

Statement and Discussion

1.
On February 21, 1996, the Colorado Office of Consumer Counsel ("OCC") filed its Motion to Dismiss, or in the Alternative, Motion for Relief in the Nature of Summary Judgment in this docket. Five parties have filed responses to the motion:  Public Service Company of Colorado ("Public Service" or "the Company"); Staff of the Commission; Coloradan's for Clean, Affordable & Reliable Energy (comprised of the Land and Water Fund of the Rockies, the Environ-mental Defense Fund, Governor's Office of Energy Conservation, and the Energy Conservation Association); the City of Boulder; and the City and County of Denver Board of Water Commissions.  The Company opposes the OCC's motion in its entirety.  Other respondents, in varying degrees, support some parts of the motion and oppose other parts.  Now being duly advised in the premises, we deny the Motion to Dismiss, or in the Alternative, Motion for Relief in the Nature of Summary Judgment.

2.
The present proceeding, in part, concerns a request by the Company to implement a five-year regulatory plan which includes an earnings sharing mechanism.  That is, under the proposed regulatory plan, Public Service earnings, depending upon their level in each of the five years following implementation of the plan, would be shared between ratepayers and shareholders according to an approved formula.  In its motion, the OCC is seeking dismissal or denial, without hearing, of two of the components of the Company's proposal.  The OCC argues that the two specified elements of the plan should be dismissed or summarily denied inasmuch as they constitute inappropriate piecemeal ratemaking.

3.
The two components of the plan which should be summarily rejected, according to the OCC, are:  first, Public Service pro-poses to base the sharing of future earnings (i.e., the point at which sharing of earnings between ratepayers and shareholders would commence) upon a threshold rate of return on equity in excess of its currently authorized rate of return.  The Company's currently authorized return on equity is 11 percent; the Company proposes to set the sharing threshold at 12.5 percent.  Second, in its proposed plan, Public Service requests that it be permitted to include its Customer Information System ("CIS") in rate base.
  The OCC suggests that both proposals constitute inappropriate piecemeal rate-making.  Besides summary rejection of these two elements of the proposed plan, the OCC is also requesting that the Company's electric department rates be reduced by $8.1 million prior to consideration of any alternative regulatory scheme.  As grounds for its request, the OCC argues that the rate of return study sponsored by a Company witness in this proceeding indicates that the electric department is currently earning in excess of its authorized return by this amount.

II.
THRESHOLD RATE OF RETURN ON EQUITY AND CIS

1.
We deny the OCC's request to summarily reject the proposal to utilize a 12.5 percent return on equity as the point at which earnings would commence.  As noted in the Company's response to the motion, the proposed plan to share earnings, in part based upon a 12.5 percent return on equity, does not involve a rate change (i.e., a request to increase rates).  Rather, the 12.5 percent return is part of the formula under which Public Service would share future earnings with ratepayers.  As such, use of a 12.5 percent return on equity is simply a component of the Company's proposed regulatory plan, and the proposal does not constitute piecemeal ratemaking (since no ratemaking is involved).

2.
After hearing in this matter, the Commission may (or may not) agree that use of a 12.5 percent return is an unsuitable component of any approved alternate regulatory plan.  That decision, however, is one appropriately made only after hearing and based upon the evidence of record.  We note that, at the present time (i.e., prior to hearing) there is a factual dispute regarding the propriety of the Company's proposal.  Given that dispute, dismissal or denial of this specific proposal without hearing would be improper.

3.
As for inclusion of CIS in rate base, we again conclude that this proposal does not amount to piecemeal ratemaking.  Public Service, in its filing, proposes to include CIS in its revenue requirement analysis when determining the level of earnings subject to future sharing.  Inclusion of CIS in rate base will affect the amount of earnings indicated in any revenue requirement analysis.  However, while a decision to include CIS in rate base, for purposes of measuring future earnings, will affect the sharing arrangement between Public Service and ratepayers, it will not affect present rates.  That is, any future revenue requirements analysis under the Company's proposed plan are not intended to change customer rates presently in effect.

4.
We note that in Docket No. 93I-001EG, the Commission left this issue open for further review in a future proceeding.  See Decision No. C93-1346.  Consequently, the proper regulatory treatment of CIS has not yet been established by the Commission.  The Company is requesting that we address this issue in this case as a means of clarifying the rate base treatment of this investment under its regulatory plan.  We recognize that a decision on the issue could be delayed until such time as a future earnings review is conducted.  However, if we eventually adopt a regulatory plan similar to that proposed by Public Service, resolution of this issue in this proceeding will reduce the uncertainties associated with such a plan.

5.
We also observe that, if we adopt a regulatory plan conceptually similar to the Company's proposal, the appropriate ratemaking treatment of CIS would need to be decided in any revenue requirements analysis entailed in such a plan.  Therefore, dismissal of this issue, as the OCC requests, would not resolve the matter, but would simply delay a decision on the question.  We conclude that it will be an efficient use of resources, both for the Commission and for interested parties, to settle the matter in this proceeding.

6.
Our denial of the OCC's motion means that, at the pre-sent time, we intend to take evidence regarding the appropriate regulatory treatment of CIS for purposes of revenue requirements analyses under any approved alternate regulatory plan.  This ruling does not mean that we intend to relitigate issues from Docket No. 93I-001EG or engage in a comprehensive earnings review of Public Service in this proceeding.
  As noted above, we conclude that we should consider whether CIS is to be included in rate base for purposes of quantifying the Company's earnings under any alternate regulatory plan, in part, because this question was not resolved in Docket No. 93I-001EG.  

III.
REDUCTION IN THE ELECTRIC DEPARTMENT'S RATES

1.
We agree with Public Service that the OCC's request that electric rates be reduced is improper and must be denied.  As the Company correctly observed, a rate reduction may be ordered only in the context of a proper proceeding, and only after proper notice to the Company and interested parties.

2.
In the instant proceeding, Public Service has not placed its rates into issue.  The OCC may, if it chooses, file a complaint case alleging over-earnings for the electric department.
  In any event, we find that the instant case is not the proper forum for issuance of the relief requested by the OCC (i.e., a rate reduction).  Therefore, we will deny this request.

IV.
ORDER

A.
The Commission Orders That

1.
The Motion to Dismiss, or in the Alternative, Motion for Relief in the Nature of Summary Judgment filed by the Colorado Office of Consumer Counsel is denied.

2.
This Order is effective on its Mailed Date.

B.
ADOPTED IN OPEN MEETING March 13, 1996.

THE PUBLIC UTILITIES COMMISSION


OF THE STATE OF COLORADO

Commissioners

COMMISSIONER CHRISTINE E. M. ALVAREZ NOT PARTICIPATING.

�  As noted infra, the Company requested that the costs associated with CIS be included in rate base in its last general rate case, Docket No. 93I-001EG.  The Commission, at that time, did not grant this request, but left the issue open for review in a future proceeding.


�  Neither should the parties interpret this ruling as an invitation to attempt to convert this case into a Phase I proceeding.  While, at the present time, we cannot (and will not) issue any directives as to the nature of the testimony presented in this case, we anticipate that the issues raised by the parties will be germane to the specific regulatory plan which they propose or to their positions regarding the need for such a plan.


�  We take no position, at this time, regarding the propriety of a complaint case directed against electric department earnings only, to the exclusion of the Company's gas and steam departments.
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