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I. statement

1. On 
March 16, 2018, 
Jorge O. Nevarez Jr.

 LINK Excel.Sheet.8 "C:\\Users\\shdenman\\Google Drive\\16M-0508TR\\Copy of form Inputs.xls" "210 Timeline NO rebuttal!R31C5" \a \t  (Petitioner) filed a letter asking the Commission to reverse an initial determination by Commission Staff (Staff) disqualifying him from driving for a limited regulation passenger carrier and/or taxi carrier on the basis of a fingerprint-based criminal history record check, pursuant to Rule 6105, 4 Code of Colorado Regulations (CCR) 723-6 (2016).  Mr. Nevarez’s letter does not identify the basis for the Commission’s disqualification.  The Commission construed Mr. Nevarez’s letter as a Petition to reverse the initial driver disqualification determination and initiated the instant Proceeding.  
2. On April 4, 2018, the matter was referred to an Administrative Law Judge (ALJ) for resolution
.  The proceeding was subsequently assigned to the undersigned ALJ.  
3. On April 4, 2018, Trial Staff of the Commission (Staff) filed a Notice of Intervention as of Right and Entry of Appearance. 
4. On May 15, 2018, the ALJ issued Decision No. R18-0342-I that scheduled the hearing in this proceeding for June 7, 2018 and established May 21, 2018 as the deadline for filing any prehearing motions. 
5. On May 18, 2018, Staff filed a Motion for Summary Judgment (Motion) and attached a redacted version of Petitioner’s criminal history record.  That record states that Petitioner pleaded guilty on February 5, 2010, to Sex Assault on a Child-Attempt, which is a violation of § 18-3-405(1), C.R.S.  According to Petitioner, he has completed his prison and parole sentences for this offense.  In fact, Petitioner attached to his Petition a letter from “Officer Ricky Evans” from the Department of Corrections of the State of Colorado stating:
Mr. Jorge Nevarez DOC # 150223, Has done a great job on his parole and completed every aspect of his treatment and Today December 6, 2013, has discharged his parole successfully and has no further restrictions as far as parole goes, Mr Nevarez has showed great growth over the past year, I have known him, and today I am proud to say welcome to the community in which we all live and I hope you continue in the becoming a productive member of society as I am sure you will. 
6. Petitioner did not respond in writing to the Motion. 

7. Petitioner and Staff appeared at the hearing on June 7, 2018.  During his testimony, Petitioner confirmed that the document submitted by Staff with its Motion was Petitioner’s criminal history record and that it accurately stated his criminal history.  Specifically, Petitioner testified that he pled guilty on February 5, 2010, to Sex Assault on a Child-Attempt, a violation of § 18-3-405(1), C.R.S., pursuant to an “Alford plea.”
  Petitioner stated he understood that § 40-10.1-110 prohibits him from driving due to his criminal history, but that it is unfortunate he cannot drive a commercial vehicle, and thereby be a contributing member of society, given that he has paid his debt to society.  
II. FINDINGS OF FACT
8. Based on the criminal history record attached to the Motion and Petitioner’s testimony at the hearing, the ALJ finds that Petitioner pled guilty on February 5, 2010, to Sex Assault on a Child-Attempt, which is a violation of § 18-3-405(1), C.R.S. 
III. CONCLUSIONS OF LAW

9. Section 40-10.1-110(3)(b)(1), C.R.S., states that a person convicted of a felony or misdemeanor involving moral turpitude is disqualified and prohibited from driving for a motor carrier.
  A crime of moral turpitude “includes any unlawful sexual offense against a child, as defined in section 18-3-411, C.R.S.”
  Section 18-3-411, C.R.S., in turn, states that attempted sexual assault on a child qualifies as an “unlawful sexual offense against a child.”
  
10. To be sure, § 40-10.1-110(3)(a), C.R.S. states that an individual is disqualified from driving for a motor carrier if the individual’s criminal history record “reflects that . . . [t]he individual is not of good moral character, as determined by the commission based on the results of the [criminal history] check.”  Based on this provision, the Commission has allowed petitioners who have criminal records to drive for a motor carrier if the Commission determines that the petitioners are of good moral character.  However, subsections (a), (b), and (c) of Section 40-10.1-110(3), C.R.S. are independent bases for disqualifying a driver.
  Accordingly, the ALJ concludes that a petitioner who has pled guilty to attempted sexual assault on a child “is disqualified and prohibited from driving motor vehicles for a motor carrier” irrespective of whether the petitioner is now of good moral character.
  
11. Here, Petitioner previously pled guilty to attempted sexual assault on a child.  Petitioner’s statement that he pled guilty pursuant to an “Alford plea” does not impact the analysis because “an Alford plea is the functional equivalent of a guilty plea.”
  While Petitioner asserts that he has completed his prison and parole sentences, the ALJ cannot waive the statutory prohibition of § 40-10.1-110(3)(b), C.R.S. through a finding that Petitioner is now of good moral character or otherwise.  Accordingly, the ALJ makes no findings concerning the current moral character of Petitioner in concluding that Petitioner is disqualified from driving for a motor carrier, as that term is defined in § 40-10.1-110(1), C.R.S.

IV. ORDER
A. The Commission Orders That:  
1. The Petition filed by Jorge O. Nevarez Jr. is denied.

2. The Petitioner, Jorge O. Nevarez Jr., is disqualified for life from driving for a motor carrier, as that term is defined in § 40-10.1-110(1), C.R.S. 
3. Proceeding No. 18M-0166TR is closed.   

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded. 
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


CONOR F. FARLEY
________________________________

Administrative Law Judge




� See North Carolina v. Alford, 400 U.S. 25, 37 (1980).


� § 40-10.1-110(3)(b)(I), C.R.S.


� § 40-10.1-110(3)(b)(II), C.R.S.  


� § 18-3-411(1), C.R.S.


� See Decision No. R12-1337 issued on November 15, 2012 in Proceeding No. 12M-990TR at 7 (¶ 29); Decision No. R13-0325 issued on March 15, 2013 in Proceeding No. 12M-1221TR at 6 (¶ 29).


� § 40-10.1-110(3)(b), C.R.S.  See Decision No. R12-1337 at 9 (¶ 37) (holding that individual who has had been convicted of an unlawful sexual offense against a child is disqualified for life from driving for a motor carrier under § 40-10.1-110(3)(b), C.R.S., regardless of whether the individual is of good moral character at the time of the petition); Decision No. R13-0325 at 11 (¶ 46) (same). 


� People v. Schneider, 25 P.3d 755, 759 (Colo. 2001).


� See Decision No. R12-1337 at 7 (¶ 30); Decision No. R13-0325 at 7 (¶ 30).
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