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I. STATEMENT  
1. On May 4, 2017, Commission Staff (Staff) issued Civil Penalty Assessment Notice or Notice of Complaint No. 117478 (CPAN), which names as the Respondent both XY Towing LLC (XY Towing) and Yanira L. Torres, an individual (Torres) (collectively, Respondent).  The CPAN commenced this Proceeding.  

2. On May 6, 2017, the Commission served the CPAN on Respondent by certified mail, return receipt requested.  
3. On May 31, 2017, by Minute Order, the Commission assigned this Proceeding to an Administrative Law Judge (ALJ) for disposition.  

4. Staff and Respondent, collectively, are the Parties; each individually is a Party.  
5. On May 24, 2017, the Parties filed a Joint Motion to Approve Stipulation and Settlement Agreement [Motion to Approve] and to Waive Response Time [Motion to Waive Response Time] (in its entirety, May 24 Filing).  The Stipulation and Settlement Agreement (Stipulation) accompanied that filing.  

6. Staff is represented in this Proceeding by legal counsel, who entered his appearance by signing the May 24 Filing.  
7. As permitted by Rule 4 Code of Colorado Regulations (CCR) 723-1-1201(b)(I),
 Yanira L. Torres, who is an individual, appears in this Proceeding to represent her own interests.  

A. Representation of XY Towing.  

8. Rule 4 CCR 723-1-1201(a) requires a party in an adjudication before the Commission to be represented by an attorney except that, pursuant to Rule 4 CCR 
723-1-1201(b)(II) and as relevant here, an individual who is not an attorney may represent the interests of a closely-held entity, as provided in § 13-1-127, C.R.S.  

9. The Commission has held:  (a) unless an exception applies, a party must be represented by legal counsel in an adjudication; and (b) the burden to prove that an exception applies is on the party that seeks to appear without legal counsel.  In addition, the Commission has held that, if a party does not establish that an exception applies, there are two consequences:  first, filings made on behalf of the party by an individual who is not an attorney are void and of no legal effect; and, second, the party must be represented by an attorney in order to participate in a prehearing conference, in an evidentiary hearing, and in oral argument.  

10. This is an adjudication before the Commission.  

11. XY Towing is a Colorado limited liability company, is a Party in this Proceeding, and is not represented by an attorney in this matter.  
12. In order to be represented in this Proceeding by an individual who is not an attorney, XY Towing must establish that: (a) it is a closely-held entity within the meaning of 
§ 13-1-127(1)(a), C.R.S.; (b) the amount in controversy does not exceed $ 15,000; and (c) the individual who will represent XY Towing has authority to represent XY Towing.  In addition, the Commission must approve or authorize the representation.  

13. In the May 24 Filing and the Stipulation, XY Towing states that it is owned by Ms. Yanira L. Torres.  The information provided establishes that XY Towing is a closely-held entity within the meaning of § 13-1-127(1)(a), C.R.S., as XY Towing has three or fewer owners.  

14. Review of the CPAN establishes that the amount in controversy is less than $ 15,000 as the maximum amount that can be assessed in this Proceeding is $ 13,915.  

15. XY Towing states that Ms. Yanira L. Torres is its President and will be its 
non-lawyer representative in this matter.  Review of the information establishes that Ms. Torres is XY Towing’s owner; thus, Ms. Torres is presumed to have the authority to appear on behalf of the closely-held entity.  

16. Based on the information provided, the ALJ finds that XY Towing has met the requirements of Rule 4 CCR 723-1-1201(b)(II).  The ALJ will permit Ms. Yanira L. Torres, who is not an attorney, to represent XY Towing in this matter.  

17. XY Towing and Ms. Torres are advised and are on notice that Ms. Torres 
is the only individual who is not an attorney who is authorized to represent XY Towing in 
this Proceeding.  
18. XY Towing and Ms. Torres are advised and are on notice that the 
non-attorney representative Yanira L. Torres will be bound by, and will be held to, the same procedural and evidentiary rules and the same substantive law as those that bind and are applicable to licensed attorneys.  The Colorado Supreme Court has held that,  

[b]y electing to represent himself [in a criminal proceeding,] the defendant subjected himself to the same rules, procedures, and substantive law applicable 
to a licensed attorney.  A pro se defendant cannot legitimately expect the 
court to deviate from its role of impartial arbiter and [to] accord preferential treatment to a litigant simply because of the exercise of the constitutional right of 
self-representation.  

People v. Romero, 694 P.2d 1256, 1266 (Colo. 1985).  This standard applies in civil proceedings.  Cornelius v. River Ridge Ranch Landowners Association, 202 P.3d 564 (Colo. 2009); Loomis v. Seely, 677 P.2d 400, 402 (Colo. App. 1983) (“If a litigant, for whatever reason, presents his own case to the court, he is bound by the same rules of procedure and evidence as bind those who are admitted to practice law before the courts of this state.  [Citation omitted.]  A judge may not become a surrogate attorney for a pro se litigant” (italics in original)).  This standard applies in Commission proceedings.  

B. Requests for Clarification.  

1. Number and Identity of Respondent(s).   
19. As noted above, both XY Towing and Yanira L. Torres are named in the CPAN and in the caption of this Proceeding as the sole Respondent.  The ALJ finds this questionable (at a minimum) because:  (a) as a limited liability company (and in the absence of evidence that would support piercing the corporate veil), XY Towing is a legal entity that is separate and distinct from Ms. Torres, who is its owner; (b) XY Towing and Ms. Torres are each a person, as defined in § 40-10.1-101(15), C.R.S. (“‘Person’ means any individual, firm, ... corporation, company, association, ... or other legal entity[.]”); and (c) the CPAN names the two separate persons as one Respondent when, at least initially, it appears that there are two respondents.  
20. The ALJ will order the Parties to make, not later than June 23, 2017, a filing that:  (a) states the number of respondents in this Proceeding; and (b) identifies each respondent.  
21. If there are two separate respondents (i.e., XY Towing and Ms. Torres) in this Proceeding, the ALJ will order Staff to make, not later than June 23, 2017, a motion to amend the caption of this Proceeding to identify the two respondents.  
22. If the Parties take the position that it is appropriate in this Proceeding to name two persons (as defined in § 40-10.1-101(15), C.R.S.) as one respondent, the ALJ will order 
the Parties to file, not later than June 23, 2017, a legal brief (with citations) in support of the Parties’ position.  
2. Stipulation and Settlement Agreement.  

23. The CPAN contains two counts.  Count 1 alleges that, on February 3, 2017, Respondent violated § 40-10.1-107(1), C.R.S., when Respondent failed to maintain and to file evidence of financial responsibility in sums as required by the Commission.  Count 2 alleges that, on February 3, 2017, Respondent violated § 40-10.1-401(1)(a), C.R.S., when Respondent operated, or offered to operate, or both, as a towing carrier
 in intrastate commerce without first obtaining a towing carrier permit from the Commission.  

24. In the Stipulation at ¶ 1, Respondent admits:  on February 3, 2017, Respondent violated § 40-10.1-107(1), C.R.S., as alleged.  

25. In the Stipulation at ¶ 1, Respondent admits:  on February 3, 2017, Respondent violated § 40-10.1-401(1)(a), C.R.S., as alleged.  

26. By operating or offering to operate (or both) as a towing carrier in intrastate commerce, Respondent is a motor carrier, as defined in § 40-10.1-101(10), C.R.S., and 
Rule 4 CCR 723-6-6001(u).  As a towing carrier and a motor carrier, Respondent is subject to Commission regulation in accordance with applicable sections of title 40, article 10.1, parts 1 and 4, C.R.S.  

27. For the two admitted violations, the total maximum assessment (civil penalty and § 24-34-108, C.R.S., mandatory surcharge) is $ 13,915.  

28. In the Stipulation at ¶ 4, the Parties agree that, subject to stated conditions, the maximum assessment of $ 13,915 should be reduced to an assessment of $ 6,957.50.
  
29. In reducing the assessment, Staff considered mitigating factors.  Among the mitigating factors discussed in the Stipulation at ¶ 3 are the following, which are stated here to demonstrate the need for clarification:  (a) Respondent filed a towing carrier permit application on May 9, 2017; (b) the financial hardship to Respondent that would result from assessment of the full amount; and (c) Respondent has not been the subject of any previous Commission enforcement actions.  Because both XY Towing and Ms. Torres are the Respondent, the discussion of mitigating factors -- which references the Respondent but does not differentiate between XY Towing and Ms. Torres -- is unclear at best and leaves unanswered questions 
(for example, which person or persons (as defined in § 40-10.1-101(15), C.R.S.) filed for a towing carrier permit?  will suffer financial harm?  has not been the subject of a previous enforcement action?).  
30. In addition, the Parties agree to numerous conditions to be attached to the reduced assessment of $ 6,957.50.  Among those conditions are the following, which are stated here to demonstrate the need for clarification:  (a) Respondent shall pay the total assessment in six installments according to the payment schedule contained in the Stipulation at ¶ 5; (b) should Respondent fail to make an installment payment when due, Respondent is liable for the full civil penalty and surcharge amount of $ 13,915, less any payments made, and this amount is due immediately (Stipulation at ¶ 6); (c) if, during any investigation conducted by Staff within a specified period, the Commission finds that Respondent has violated § 40-10.1-401(1)(a) or § 40-10.1-107(1), C.R.S. (or both), Respondent is liable for the full civil penalty and surcharge amount of $ 13,915, less any payments made, and this amount is due immediately (Stipulation at ¶ 7); and (d) Respondent’s failure to complete the payment obligations is deemed to constitute Respondent’s waiver of “any and all rights to file exceptions and/or a request for rehearing, reargument, and reconsideration, or to file any other form of appeal” (Stipulation at ¶ 9).  
31. As discussed above, the CPAN names two persons -- XY Towing and Ms. Torres -- as one respondent.  Only XY Towing (by Ms. Torres as owner) is a signatory to the Stipulation.  Ms. Torres as an individual is not a signatory to the Stipulation.  

32. Taken together, the mitigating factors and the Stipulation conditions, the naming of two persons as one respondent, and only XY Towing signing the Stipulation create a need for clarification so that the Commission, Staff, XY Towing, and Ms. Torres will know and understand both the basis of the Stipulation and who has what obligations under the terms of the Stipulation.  A clear statement and the Parties having the same understanding of the Stipulation will help to avoid future enforcement issues.  

33. To obtain the necessary clarification, the ALJ will order the Parties to file, not later than June 23, 2017, joint responses to the following questions:  

 
a.
Do the Parties intend Yanira L. Torres, as an individual, to be a signatory to the Stipulation?  If they intend her, as an individual, to be a signatory, must the Stipulation be amended (i.e., another signature block added) to include her signature as an individual?  If they do not intend her, as an individual, to be a signatory, explain the impact of her not being a signatory (e.g., issues in this Proceeding are not fully resolved, Ms. Torres is no longer a respondent, something else).  
 
b.
Assuming Ms. Torres remains as part of the Respondent, are XY Towing and Ms. Torres jointly liable and responsible under the terms of the Stipulation (e.g., ¶¶ 6, 7, and 9)?  If they are jointly liable and responsible, are both responsible under ¶¶ 6 and 7 of the Stipulation and have both waived their rights in ¶ 9 of the Stipulation?  

 
c.
Assuming Ms. Torres remains as part of the Respondent, are XY Towing and Ms. Torres severally liable and responsible under the terms of the Stipulation?  If they are severally liable and responsible, which one is responsible under ¶¶ 6 and 7 of the Stipulation and which one has waived her/its rights in ¶ 9 of the Stipulation?  

 
d.
To avoid joint or several liability and responsibility, one of the two persons named as the respondent could be dismissed from the Proceeding.  This would leave one named person as the respondent, would eliminate confusion, and might simplify enforcement.  Did the Parties choose not to dismiss one of the two named persons?  If they did, explain the basis or rationale for that choice.
  If the Parties did not discuss this issue, simply state they did not discuss the issue.  

 
e.
With respect to the mitigating factors discussed in the Stipulation at ¶ 3, what are the answers to the unanswered questions found in ¶ 29 of this Interim Decision?  
 
f.
Do the responses to ¶¶ 20-22 of this Interim Decision affect enforcement of the Stipulation?  If they do, explain the impact or effect.  

34. If the Parties believe that filing an amended Stipulation and Settlement Agreement will address the questions posed in ¶ 33 of this Interim Decision, the Parties may file an amended Stipulation and Settlement Agreement with an appropriate motion that (among other things) explains how the amended Stipulation and Settlement Agreement responds to the questions.  

35. When the ALJ has received and considered the Parties’ filings and responses, the ALJ will determine how to proceed with respect to the May 24 Filing and the Stipulation.  

II. ORDER  
A. It Is Ordered That:  
1. Ms. Yanira L. Torres, an individual who is not an attorney, may represent Respondent XY Towing LLC in this Proceeding.  

2. Not later than June 23 2017, the Parties shall make the filings discussed in 
¶¶ 20-22 of this Interim Decision.  

3. Not later than June 23 2017, the Parties shall file joint responses to the questions posed in ¶ 33 of this Interim Decision.  

4. The Parties are held to the advisements contained in this Interim Decision.  

5. This Interim Decision is effective immediately.  

	(S E A L)
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER
________________________________
                     Administrative Law Judge




�  This Rule is found in the Rules of Practice and Procedure, Part 1 of 4 Code of Colorado Regulations 723.  


�  Towing carrier is defined in § 40-10.1-101(20), C.R.S., and in Rule 4 CCR 723-6-6501(n).  This Rule is found in the Rules Regulating Transportation by Motor Vehicle, Part 6 of 4 Code of Colorado Regulations 723.  


�  The reduced assessment of $ 6,957.50 consists of:  (a) a civil penalty in the amount of $ 6,050.00; and (b) a § 24-34-108, C.R.S., mandatory surcharge in the amount of $ 907.50.  


�  In responding to this, do not discuss the Parties’ negotiating positions as they are protected from disclosure by the Colorado Rules of Evidence.  
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