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I. statement

1. On August 10, 2015, SourceGas Distribution, LLC, Rocky Mountain Natural Gas, LLC, SourceGas, LLC, and SourceGas Holdings, LLC (SourceGas Holdings) (collectively, the SourceGas Companies), and Black Hills Utility Holdings, Inc. (Black Hills Holdings or BHUH) filed a Joint Application for approval of a transaction where, as a result of Black Hills Holdings’ purchase of SourceGas Holdings, the SourceGas Companies will become subsidiaries of Black Hills Holdings.  

2. Intervenors in this proceeding include: the Colorado Office of Consumer Counsel (OCC); Trial Staff of the Commission (Staff); Constellation NewEnergy-Gas Division, LLC (CNEG); Energy Outreach Colorado (EOC); the Colorado Energy Office (CEO); and, A M Gas Transfer Corp. (A M Gas). 

3. The Commission deemed the Application complete at its September 16, 2015 regular weekly meeting, and also referred the matter to an Administrative Law Judge (ALJ) for disposition.  The matter was subsequently assigned to the undersigned ALJ.
4. By Interim Decision No. R15-1176-I, issued November 3, 2015, a procedural schedule was adopted which, among other things, scheduled filing dates for answer and rebuttal/cross-answer testimony, and scheduled an evidentiary hearing for January 5 through 8, 2016.

5. In addition, that Interim Decision also required the parties to file briefs regarding the applicable burden of proof in this proceeding.  BHUH and SourceGas were also granted extraordinary protection for several documents held to be highly confidential.

6. The parties filed their briefs addressing the burden of proof on November 6, 2015.  

7. On November 13, 2015, BHUH filed a Further Motion for a Protective Order Affording Extraordinary Protection for Highly Confidential Information and Documents (Motion).  The Motion seeks extraordinary protection similar to that granted in Interim Decision No. R15-1176-I for responses to Staff Audit Requests Nos. 20-1, 20-2, 20-12, and 20-20, as well as OCC’s Third Set of Discovery Requests, including Request No. 4 that request the subject information, and all documents and information that BHUH provides to any party, including or relating to the Highly Confidential information described.  

8. According to BHUH, the subject information includes pre-transaction due diligence reports prepared both internally and by outside investment advisors relating to the acquisition of the SourceGas Companies, pre-transaction presentations made by outside investment advisors to Black Hills Corporation’s Board of Directors, and pre-transaction analyses relating to valuation and strategic issues associated with the potential acquisition of the SourceGas Companies.  It also includes subsequent transition planning documents discussing plans related to, among other things, post-closing operations and human resource issues, and analyses of potential synergies and efficiencies, post-closing.  BHUH claims that each of the documents containing this highly confidential information is extremely sensitive, has been closely held and maintained within Black Hills as confidential, and has not been provided to the SourceGas Companies.  BHUH also attached copies of the non-disclosure agreement it intends to utilize, as well as an affidavit executed by Mr. Fredric C. Stoffel, Director of Regulatory Affairs for BHUH.
9. BHUH requests that access to the subject information be limited to the Commissioners, Commission Administrative Law Judges, the Commission’s Advisory Staff and advisory attorneys, and EOC’s outside counsel in this proceeding, along with a single EOC subject matter expert.  
10. As the Motion is unopposed, it will be granted as requested by BHUH.  The request strikes a reasonable balance between the need for disclosure to Staff, OCC and EOC, with the need of BHUH to protect its own interests.  
11. The information as described in Paragraph No. 7 above, will be available to the ALJ assigned to this proceeding, the Commissioners, Commission Trial and Advisory Staff, and their respective attorneys. Each of the parties with the exception of the ALJ and the Commissioners shall contact Black Hills as to the method the Company chooses to dispose of the information upon the conclusion of this proceeding.  
12. Because Commission Trial Staff and Advisory Staff, the ALJ, and Commissioners must have already signed and have on file with the Commission a current annual non-disclosure agreement, they will not be required to execute Black Hills’s non-disclosure agreement prior to gaining access to the highly confidential information as indicated under Rule 1100(h) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.  In order to have access to the highly confidential information, the Commission attorneys assigned to this matter (to the extent they have not executed an annual non-disclosure agreement) must have signed, served, and filed the Non-disclosure Agreement provided by Black Hills prior to gaining access to the highly confidential information.
13. On November 17, 2015, BHUH filed a Motion to Approve Settlement Agreement and Modify Procedural Schedule (Settlement Motion).
  According to the Settlement Motion, BHUH, Staff, and OCC reached a settlement of all issues in this proceeding, the essence of which is captured in the attached Settlement Agreement.  In addition, BHUH requested that the procedural schedule be modified by extending the deadline to file answer testimony to November 25, 2015.  BHUH also requested a Commission Decision by December 13, 2015, and a hearing on the terms of the Settlement Agreement sometime in early December, 2015.
  

On November 18, 2015, CEO and EOC filed a response to the Settlement Motion.  There, the parties confirm that neither supports the request for expedited consideration of the 

14. Settlement Agreement; nor do the parties support the request by BHUH to approve the Settlement Agreement without modification.  

15. On November 24, 2015, CNEG filed its answer testimony.  

16. On November 25, 2015, BHUH filed a Motion to Approve Settlement Agreement Regarding Issues Affecting Low-Income Customers.  BHUH states that it has reached agreement with EOC regarding the issues affecting low-income customers.  BHUH further states that EOC now does not oppose the BHUH acquisition of the SourceGas Companies.

17. On November 25, 2015, CEO filed its answer testimony.

18. On December 1, 2015, A M Gas filed its Response to Motion for Approval of Settlement.  A M Gas states that it takes no position on the Settlement Agreement.

19. On December 1, 2015, CEO filed its Response to BHUH’s November 17 Motion to Approve Settlement Agreement and Modify Procedural Schedule.  CEO states that while it has been in settlement discussions with BHUH, as of the date of its filing, the parties have been unable to resolve their differences through settlement.  CEO further states that the Settlement Agreement between BHUH and EOC addresses some, but not all of CEO’s concerns related to the acquisition’s impact on low-income programs and low-income Coloradoans in the SourceGas and Black Hills service territories.  

20. CEO also objects to the request to vacate the existing procedural schedule.  CEO does not believe it is appropriate to vacate the procedural schedule and instead hold a hearing on the Settlement Agreement as requested by BHUH.  

II. findings

21. As discussed in more detail above, BHUH’s second motion for extraordinary protection will be granted.

22. Regarding the November 17, 2015 request of BHUH to modify the existing procedural schedule, except for the previously noted approval to extend the deadline to file answer testimony to November 25, 2015, the remainder of the procedural schedule will remain intact.  BHUH’s request to vacate the remaining deadlines and schedule a hearing on the Settlement Agreement in early December 2015 will be denied.  BHUH has failed to show good cause for the relief it seeks.  This denial includes the request for a Commission decision by December 31, 2015.  In addition, BHUH’s request for expedited consideration of the motion did not provide a date for shortened response time to the motion, nor did it state good cause for expedited consideration and therefore was not considered.

23. Good cause is found to schedule a status conference to discuss the hearing on the terms of the Settlement Agreements, including the appropriate burden of proof of the settling parties, as well as any other issues the parties may have.  Therefore, a status conference will be scheduled for Thursday, December 10, 2015.

III. ORDER

A. It Is Ordered That:

1. A status conference is scheduled in this matter as follows:


DATE:

December 10, 2015


TIME:

10:00 a.m.


PLACE:
Hearing Room



Colorado Public Utilities Commission



1560 Broadway, Suite 250



Denver, Colorado

2. The Further Motion of Black Hills Utility Holdings, Inc. (BHUH) for a Protective Order Affording Extraordinary Protection for Highly Confidential Information and Documents filed on November 13, 2015 is granted consistent with the discussion above.

3. The Motion to Modify Procedural Schedule filed by BHUH on November 17, 2015 is denied in part and granted in part consistent with the discussion above.

4. The request by BHUH for a Decision by December 31, 2015 is denied consistent with the discussion above.

5. At the status conference, the parties shall be prepared to discuss the matters set out above.

6. This Decision is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
________________________________
                     Administrative Law Judge




� BHUH, on the same day, filed a Corrected Motion to Approve Settlement Agreement.


� Because the Motion to Approve Settlement Agreement was filed one day prior to the deadline to file answer testimony, the undersigned ALJ contacted the parties by e-mail on November 17, 2015 to notify them of the extension of the deadline to file answer testimony to November 25, 2015.
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