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I. STATEMENT  

1. On April 14, 2014, Complainant Development Recovery Company LLC (DRC) on behalf of the Ryland Group filed a Complaint against Public Service Company of Colorado (Public Service).  This filing commenced Proceeding No. 14F-0336EG.

2. On April 18, 2014, the Public Utilities Commission (PUC) issued an Order to Satisfy and Answer in Proceeding No. 14F-0336EG. 
3. On April 23, 2014, by Minute Order, the PUC referred Proceeding 
No. 14F-0336EG to an Administrative Law Judge (ALJ). 
4. On April 24, 2014, DRC on behalf of Richmond American Homes of Colorado, Inc. filed a Complaint against Public Service. This filing commenced Proceeding 
No. 14F-0404EG
5. The procedural history of this proceeding is set out in previous Decisions and is repeated here as necessary to put this Decision in context.

6. Complainant seeks to take the deposition of Public Service witnesses 
Mr. John Lee on September 11, 2015 at 9:00 a.m. and Mr. Ted Niemi on September 18, 2015 at 9:00 a.m.  As part of Mr. Lee’s deposition, Complainant requests access to Public Service’s headquarters and a demonstration of its computer system.

7. On September 10, 2015, Public Service filed a Motion for Protective Order in Order to Quash the Cumulative Notices of Depositions for Public Service Employees.  
In that filing, Public Service seeks a protective order to quash the September 11, 2015 deposition of Mr. Lee and the September 18, 2015 deposition of Mr. Niemi.  

8. On September 14, 2015, by Decision No. R15-0989-I, the depositions of Mr. Lee and Mr. Niemi were stayed.

9. On September 18, 2015, DRC filed its Response to Public Service Company of Colorado’s Motion for a Protective Order. 

II. Arguments of the Parties

10. Public Service argues that the depositions, while noticed by the deadline to propound discovery directed to Answer Testimony, would not be held until after the deadline.  By this argument the questions to be asked or the actual discovery to be propounded would impermissibly occur after the deadline.

11. Public Service also argues that the depositions are cumulative since both of the witnesses have previously been deposed by DRC.  

12. Finally, Public Service objects to the request for access to Public Service’s headquarters and a demonstration of its computer system. Public Service argues that DRC has made the request under Colorado Rule of Civil Procedure (C.R.C.P.) Rule 30 which does not cover such a request. Public Service argues that the request is more properly made under C.R.C.P.  Rule 34. 

13. DRC argues that only the request for the deposition is required to be made before the discovery deadline and that since DRC could not have predicted who Public Service would have testify or what they would testify to, the additional depositions are not cumulative.

14. Finally DRC argues that the request for access to Public Service’s headquarters and a demonstration of its computer system does not fall under C.R.C.P. Rule 34. DRC agues the request is only to examine Mr. Lee regarding his testimony.

III. Discussion

15. The undersigned ALJ agrees with DRC’s argument that the deposition does not need to be held by the discovery deadline, only that the notice needs to be served by the deadline.  date.

16. In the instant proceeding the notice was served before the deadline and therefore is timely.

17. The undersigned ALJ also agrees that the depositions are not cumulative. 
It is conceivable that the Answer Testimony filed has brought up lines of questioning not apparent at the first deposition.

18. Since there are possible new areas of questioning not anticipated during the first deposition, an additional deposition would not be cumulative.

19. Finally, the undersigned ALJ agrees with Public Service that the request for access to Public Service’s headquarters and a demonstration of its computer system falls under C.R.C.P. Rule 34.

20. C.R.C.P. Rule 34(a)(2) states the following:

To permit entry upon designated land or other property in the possession or control of the party upon whom the request is served for the purpose of inspection and measuring, surveying, photographing, testing, or sampling the property or any designated object or operation thereon, within the scope of C.R.C.P. 26(b).

21. The request for access and a demonstration of the computer system by DRC is a request for entry on the property of Public Service for the purposes of inspection and/or testing a designated object or operation and therefore falls under C.R.C.P. Rule 34(a)(2).

22. There is no evidence that DRC complied with the provisions of C.R.C.P. Rule 34.

IV. ORDER  

A. It Is Ordered That:  

1. The Motion for Protective Order in Order to Quash the Cumulative Notices of Depositions for Public Service Employees is granted in part and denied in part.

2. The motion for a protective order to quash the deposition of Mr. Ted Niemi is denied.

3. The motion for a protective order to quash the deposition of Mr. John Lee is denied.

4. The motion for a protective order seeking an order stating Mr. Lee is not required to appear at Public Service Company of Colorado’s (Public Service) offices to demonstrate Public Service’s computer systems at the deposition is granted.

5. At any deposition held for Mr. John Lee, he is not required to appear at Public Service’s offices or to demonstrate Public Service’s computer systems.

6. The Parties are held to the advisements in the Interim Decisions issued in this Proceeding

7. This Decision is effective immediately.  
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