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I. BY THE COMMISSION

A. Statement.
1. By Decision No. R15-0376, issued on April 24, 2015 (Recommended Decision), Administrative Law Judge (ALJ) Robert I. Garvey recommended that the Commission grant the application of Nash Pillsbury, doing business as Ride Taxi (Ride Taxi) for a Certificate of Public Convenience and Necessity to provide call-and-demand taxi service originating at all points within a 30-mile radius of the intersection of Hurd Lane and Avon Road, Avon, Colorado and terminating at all points in the State of Colorado (Application).  

2. On May 14, 2015, Intervenor Hy-Mountain Transportation, Inc., doing business as Hy-Mountain Taxi (HMT), filed Exceptions to the Recommended Decision (Exceptions).  In its Exceptions, HMT argues that Ride Taxi did not satisfy its burden of proving: (a) the inadequacy of HMT’s existing service and the public need for Ride Taxi’s proposed service; (b) Ride Taxi’s financial fitness; and (c) Ride Taxi’s operational fitness.  In addition, on May 21, 2015, HMT filed a Motion to Strike portions of Ride Taxi’s Response to the Exceptions (Response), arguing that in its Response Ride Taxi improperly referred to facts and documents outside of the record.  

3. For the reasons stated below, we deny HMT’s Exceptions and deny as moot HMT’s Motion to Strike.

B. Factual and Procedural Background.

1. Hearing and Recommended Decision. 

4. On April 6, 2015, ALJ Garvey held a one-day hearing on the Application.  At the hearing, eight witnesses testified on behalf of Ride Taxi, all of whom testified to the inadequacy of HMT’s service and that there is a public need for Ride Taxi’s proposed service.  Several of the witnesses are former employees of HMT who testified that there are long average wait times during normal periods, and even longer average wait times during busy periods, for HMT’s taxi service.
  They also testified that HMT had a policy of not answering phone calls during busy periods,
 and that HMT did not provide service to Eagle or Gypsum.  HMT’s manager, Brian Kolzow, established policies for HMT, which included practices designed to discourage potential Eagle and Gypsum-based customers from requesting service.
  ALJ Garvey found the testimony of these witnesses to be credible, persuasive, and consistent.
 

5. Ride Taxi also presented letters of support from the Guest Services Manager at the Westin Hotel and the Concierge at the Four Seasons Hotel, both of whom wrote about the inadequacy of HMT’s service.
  Neither of these witnesses testified at the hearing, but their letters contained attestations to the accuracy of the statements contained therein.
  ALJ Garvey noted that the letters, “while not of the same weight as the testimony of the business witnesses, are consistent with the business witness testimony.”
  Ride Taxi also submitted 53 letters of support from the community and a petition with comments from change.org.  The letters and most of the comments to the petition complained of the inadequacy of HMT’s service.
 

HMT presented the testimony of one witness – Todd Gardner, who is HMT’s owner – to rebut Ride Taxi’s evidence.
  ALJ Garvey held that Mr. Gardner “gave at times[] incoherent testimony” that was sometimes contradictory.
  ALJ Garvey also noted that “it is 

6. unclear just how much time Mr. Gardner spends working for Hy-Mountain” based on his testimony and the consistent testimony of HMT’s former employees that Brian Kolzow was the manager of HMT who “was behind the policies that resulted in [HMT’s] substantially inadequate service.”
  Mr. Kolzow was not called as a witness.  The ALJ held that, under the circumstances, Mr. Gardner’s denials of Ride Taxi’s allegations “carrie[d] very little weight.”
 

7. HMT also attempted to counter the allegations of long wait times by introducing into evidence a series of charts that purport to show HMT’s wait times.  ALJ Garvey found the charts to be “almost incomprehensible and backed up with no raw data.”  For this reason, and because HMT did not introduce into evidence any of the raw data upon which the summary charts were based, ALJ Garvey held that “[t]he wait times submitted in [HMT’s Hearing Exhibit] . . . are incredible on their face.”
 

ALJ Garvey likewise found the 14 letters of support entered into evidence by HMT to be of limited value.  None of the authors testified at the hearing, only eight of the letters were signed, and none of the letters contained an attestation to the accuracy of the contents.
  
A letter from Heidi Johnson from the Westin Hotel noted that the service HMT provides is “fine” and on “[s]ome busy weekends, it is difficult to reach your call center.”
  ALJ Garvey found 
that this letter provided “at best tepid support for Hy-Mountain and at worst falls in line with 
the testimony of the Applicant’s witnesses from the Westin Hotel.”
  ALJ Garvey thus 
held that the letters, either alone or in combination with HMT’s other evidence, failed to 

8. rebut Ride Taxi’s evidence.  Based on the foregoing, ALJ Garvey concluded that Ride Taxi had proven by a preponderance of the evidence a public need for its service and a substantial inadequacy in the service area. 

9. As to financial fitness, Ride Taxi entered into evidence five letters of intent to purchase eight vehicles to be used as taxicabs in Ride Taxi’s fleet.
  It also presented a bank statement showing in excess of $25,000 to be used for Ride Taxi’s operations.
  Based primarily on this evidence, ALJ Garvey concluded that Ride Taxi proved its financial fitness.
 

10. In addition, ALJ Garvey held that HMT “does not appear to contest the managerial fitness of” Ride Taxi, presumably because Ride Taxi entered into evidence a letter of recommendation for Mr. Pillsbury authored by Mr. Kolzow (HMT’s manager) that “highly recommend[ed] Nash for any position [for which] he may be applying.”
  

11. Finally, as to operational fitness, ALJ Garvey held that “[a] fleet of 15 vehicles would appear to address the scale of the business,” Ride Taxi’s business “is set up to adjust as need is shown,” and “[t]he Applicant has plans to procure appropriate vehicles for the proposed services.”
   

12. ALJ Garvey also noted that Ride Taxi withheld its business plan because it contains alleged trade secrets that it did not want to disclose, even to HMT’s attorneys.  Ride Taxi also withheld additional alleged letters of intent to purchase seven additional vehicles to be part of Ride Taxi’s fleet, because the authors are current employees of HMT, and Ride Taxi feared retaliation against them by HMT if their identities were disclosed.  Testimony presented at the hearing suggested that HMT may have retaliated against drivers who had signed the petition to support the Applicant.
  ALJ Garvey concluded that, while he would have preferred to review Ride Taxi’s business plan, Ride Taxi satisfied its burden of proving operational fitness.
 
2. HMT’s Exceptions.

13. In its exceptions to ALJ Garvey’s Recommended Decision, HMT first criticizes ALJ Garvey’s analysis of witnesses and documentary evidence.  Specifically, HMT asserts that (a) “[t]he Recommended Decision gives undue weight” to the testimony of Ride Taxi’s witnesses who were “biased in favor of Applicant, and whose testimony reflects exaggeration and inflation of issues with [HMT’s] service;”
 (b) ALJ Garvey should not have admitted, or relied upon, the letters of support or the change.org petition because they are inadmissible hearsay;
 and (c) ALJ Garvey erred in giving little to no weight to HMT’s documentary evidence of wait times and to Mr. Gardner’s testimony.
 

14. HMT also argues that Ride Taxi did not satisfy its burden of proving financial fitness.  As support, HMT asserts that (a) Ride Taxi’s evidence of $25,000 in a bank account and five letters of intent to purchase eight vehicles was insufficient to establish financial fitness; (b) Ride Taxi presented no evidence that the two authors of letters of intent who testified at the hearing have the financial means to purchase, insure, and maintain vehicles; and (c) Commission Decision No. C11-0805, Proceeding No. 09A-498CP issued July 28, 2011, in which the Commission found that Liberty Taxi Corporation (Liberty) was not financially fit when it had access to $89,000 to fund its operations, supports HMT’s conclusion that Ride Taxi is not financially fit.
  

15. Finally, HMT asserts that ALJ Garvey’s conclusion that Ride Taxi is operationally fit must be set aside because ALJ Garvey relied on evidence outside of the record.  Specifically, HMT asserts that ALJ Garvey relied on a document authored by Ride Taxi containing, among other things, statements regarding Ride Taxi’s detailed business plan and additional letters of intent to purchase 8 vehicles, which would bring Ride Taxi’s fleet to 15 vehicles.  These are the documents withheld by Ride Taxi due to concerns about disclosing alleged trade secrets and opening up the alleged authors of the letters of intent to retaliation by HMT.  Because Ride Taxi refused to produce these documents in discovery, ALJ Garvey granted HMT’s objection to exclude this document from evidence.  Nevertheless, HMT contends that ALJ Garvey improperly relied upon this page by finding that Ride Taxi has a business plan, and that the minimum efficient scale for the operation is 15 vehicles.
 

3. HMT’s Motion to Strike.

HMT filed a Motion to Strike Ride Taxi’s references to its Application in its response to HMT’s exceptions concerning Ride Taxi’s operational fitness, arguing that Ride Taxi’s Application was not admitted into evidence at the hearing.  Specifically, in its response to HMT’s exceptions that there is insufficient evidence of operational fitness, Ride Taxi cited to statements in its Application that Ride Taxi intended to use up to 15 vehicles in its operations and that Ride Taxi would enter into a lease for office space if the Application is approved.  In its 

16. Motion to Strike, HMT argues that Ride Taxi’s references to these statements must be stricken because the Application is not part of the evidentiary record.

C. Discussion. 

1. HMT’s Exceptions.

a. Burden of Proof.

17. We agree with ALJ Garvey that Ride Taxi bears the burden of proving, by a preponderance of the evidence, that Ride Taxi is operationally, financially, and managerially fit to operate the proposed service; that there is a public need for the proposed service; and that the current service in the area in question has been substantially inadequate in fulfilling that public need.  We also agree with ALJ Garvey’s conclusion that the public need and substantial inadequacy elements are “closely related” because “the adequacy of the incumbent’s service is integral to the question of whether the public needs the proposed additional service.”
 
b. Assessment of Witnesses and Weight Given to Evidence.

18. We agree with the weight given to the testimony of individual witnesses by ALJ Garvey, who was in the best position to assess their credibility and persuasiveness.  HMT has not pointed to compelling evidence establishing that Ride Taxi’s witnesses were biased, that their testimony should be otherwise disregarded, or that ALJ Garvey erred in giving little weight to Mr. Gardner’s testimony.  As a result, we find no error in ALJ Garvey’s conclusions regarding the credibility and testimony of witnesses. 

HMT’s argument regarding ALJ Garvey’s citation of the letters of support and the change.org petition is also unpersuasive.  HMT has not cited convincing evidence that the letters or the petition are unreliable.  HMT also inaccurately describes the weight given to the letters 

19. and the petition in the Recommended Decision.  ALJ Garvey did not cite them as primary evidence of HMT’s inadequate service, or of the public need for Ride Taxi’s proposed service.  Instead, he relied primarily on the hearing testimony of Ride Taxi’s witnesses, and cited the letters and petition as additional support for this conclusion.
  We agree with his conclusion and the grounds upon which he based his conclusion.

20. Finally, HMT’s argument regarding its charts showing summaries of wait times is also unavailing.  HMT asserts that ALJ Garvey’s statement in the Recommended Decision that HMT did not admit into evidence the underlying data supporting the summary charts is unfair because ALJ Garvey never requested it.  HMT does not address, however, how the raw data would have countered ALJ Garvey’s key findings that the summary charts were “almost incomprehensible” and “incredible on their face.”
  It is also not an ALJ’s burden to request evidence necessary to a party’s proof.  As a result, HMT’s argument concerning its charts is unsupported, and we agree with ALJ Garvey’s conclusions regarding HMT’s wait times. 
c. Fitness.

21. As an initial matter, HMT does not dispute ALJ Garvey’s holding that Ride Taxi’s burden of proving financial fitness is minimal and that Ride Taxi is managerially fit.
  Further, HMT did not present compelling evidence that $25,000 is insufficient to support the start-up of an operation of Ride Taxi’s proposed scale.  And, ALJ Garvey found credible the testimony of the two authors of letters of intent who testified at the hearing that they can afford to purchase, insure, and maintain two vehicles each.
  Accordingly, we agree with ALJ Garvey’s conclusion that Ride Taxi satisfied its burden of proving fitness.

22. The decision in the proceeding cited by HMT, in which the Commission ruled Liberty as not financially fit even though it had access to $89,000 in funding, does not mandate a different result due to the sharp distinctions in the scope of operations between Liberty and Ride Taxi.  That ruling addressed the application of Liberty to operate 215 vehicles in the Denver metropolitan market.  In addressing financial fitness, the Commission found that a digital dispatch system was critical to the business model proposed by Liberty.  Given that the $89,000 to which Liberty had access would not even cover the down payment for the digital dispatch system, the Commission held that Liberty was not financially fit.  The Commission also held that the “operational and financial fitness of an applicant must be evaluated on a case-by-case basis, based upon unique circumstances of each application and the proposed service.”
 

23. Here, in contrast to Liberty’s situation, Ride Taxi proposes to operate a smaller business in the mountain regions of the state.  In addition, there is no evidence that the $25,000 to which Ride Taxi has access will be insufficient to allow Ride Taxi to establish and maintain its operations.  As a result, based on the particular facts in this proceeding, there is no basis for overturning ALJ Garvey’s finding that Ride Taxi is financially fit.  

Finally, HMT is correct that Ride Taxi’s business plan and the additional letters of intent are not in the evidentiary record.  However, there is sufficient evidence in the record supporting the ALJ’s conclusion that Mr. Pillsbury has the knowledge and experience necessary 

24. to operate Ride Taxi effectively, and that Ride Taxi’s resources and plan to operate based on owner-operators will permit it to scale its operations to maximize its efficiency.  Moreover, ALJ Garvey’s findings noted by HMT, either individually or collectively, were peripheral to his finding based upon other evidence that Ride Taxi is operationally fit.  As a result, we find unpersuasive HMT’s argument that ALJ Garvey erred in concluding that Ride Taxi proved its operational fitness. 

25. Based on the foregoing, we agree with ALJ Garvey that Ride Taxi proved its fitness by a preponderance of the evidence.    

2. HMT’s Motion to Strike.

26. As described above, HMT filed a motion to strike Ride Taxi’s references to certain information contained only in its Application that was not entered into evidence.  In denying HMT’s exceptions, we do not rely on the statements in the Application cited by Ride Taxi.  For this reason, we deny as moot HMT’s Motion to Strike.  
II. ORDER  
A. The Commission Orders That 
1. The Exceptions to Recommended Decision No. R15-0376 issued on April 24, 2015 by Hy-Mountain Transportation, Inc., doing business as Hy-Mountain Taxi (HMT) are denied. 
2. The Motion to Strike filed by HMT on May 21, 2015 is denied as moot.  

3. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Decision.

27. This Decision is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
June 17, 2015.
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