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I. STATEMENT  

1. On January 4, 2013, Uintah Basin Electronics Telecommunications, Inc., doing business as Strata Networks (Strata or Applicant), filed a verified Application for Designation as an Eligible Telecommunications Carrier (ETC) in its Service Area (Application). 
2. Strata seeks designation as an ETC within the 110 and 168
 Basic Trading Areas (BTAs) CenturyLink, Inc. local exchanges of Glenwood Springs, New Castle, Parachute, Rifle, Silt, Craig, Dinosaur, Hayden, Maybell, Meeker, Rangely, Oak Creek, Steamboat Springs, and Yampa in the State of Colorado pursuant to §§ 214 and 254 of the Telecommunications Act of 1996 and Rule 2187 of the Rules Regulating Telecommunications Providers, Services, and Products, 4 Code of Colorado Regulations (CCR) 723-2, as well as Federal Communications Commission (FCC) Universal Service, 47 Code of Federal Regulations (C.F.R.) § 54.101, et seq. 

3. According to the Application, Strata seeks ETC designation in Colorado for the purpose of offering discounted telephone service supported by the Federal Universal Service Fund’s (USF) Lifeline program to qualified Colorado low-income only households.  

II. PROCEDURAL HISTORY
4. On January 9, 2013, the Commission gave notice of the Application.

5. Timely interventions were filed in this matter by the Staff of the Commission (Staff); the Colorado Office of Consumer Counsel (OCC); and Union Telephone Company, doing business as Union Wireless (Union).  

6. On February 20, 2013, the Commission deemed the application complete and referred this matter to an Administrative Law Judge (ALJ) for disposition.  
7. By Decision No. R13-0332-I issued March 19, 2013, a procedural schedule was adopted which, among other things, set an evidentiary hearing for May 23 and 24, 2013, and set a deadline for filing Closing Statements of Position of June 7, 2013.

8. Direct testimony was filed on behalf of Strata by Mr. Karl Searle, 
Mr. Jon D. Loe, and Mr. Bert Potts.  A portion of Mr. Potts’ direct testimony was deemed as confidential.  Rebuttal testimony was filed by Mr. Searle, Mr. Loe, and Mr. Potts.

9. Answer testimony was filed on behalf of Staff by Mr. John Scott.

10. Answer testimony was filed on behalf of the OCC by Mr. Ronald Fernandez. 

11. Mr. Kevin Kleinsmith and Mr. Christopher Reno filed answer testimony on behalf of Union.  

12. The evidentiary hearing was convened on May 23 and 24, 2013.   Appearances were entered by Strata, Staff, OCC, and Union.  Hearing Exhibits No. 1 through No. 17 were admitted into evidence.  Administrative Notice was also taken of Proceeding No. 09A-771T.  A portion or all of several exhibits were marked as confidential.

13. On June 7, 2013, Strata, Staff, OCC, and Union filed Closing Statements of Position.  

III. FINDINGS OF FACT
14. Strata is licensed by the FCC to provide Commercial Mobile Radio Service (CMRS).  Strata currently provides competitive CMRS in northwest Colorado, eastern Utah, and southwest Wyoming.  Strata is headquartered in Vernal, Utah.

15. Strata has provided CMRS in Colorado since 2002 and is in good standing with the Colorado Secretary of State’s Office.

16. Strata is a common carrier as defined in 47 U.S.C. § 153(10). The FCC regulates a CMRS provider as defined by 47 U.S.C. § 332(c)(1).

17. Strata intends to expand its coverage in Colorado if it receives ETC designation.

18. Strata has a five-year plan to expand coverage through the construction of new towers and antennas.

19. Strata uses Ericsson’s CDMA IX Voice and EVDO Rev A Data technology (CDMA). 

20. Handsets that work on a CDMA technology will not work on Global System for Mobile communication technology (GSM). 

21. Handsets that work on GSM will not work on CDMA technology.

22. Strata provides all customers, including those roaming from other carriers, access to emergency services. Strata intends to provide enhanced 911 service consistent with FCC requirements.

23. Strata does not provide wireline services in Colorado. 

24. Union provides both wireline and wireless service in Colorado, although the wireline is a very small part of the business.

25. Union uses GSM technology for its wireless services.

26. In the non-rural areas in which Strata seeks to gain ETC status, there is currently one Competitive ETC
 (CETC) and one ETC
 service provider.

27. In the rural areas in which Strata seeks to gain ETC status, there is currently one Competitive ETC service provider.

28. Staff believes that Strata has met the FCC requirements found in §§ 47 C.F.R. 54.201(d) and 54.202(a). 

A. Argument of Strata

1. Designation of an Exchange as Mandatory/Discretionary
29. Strata argues that all but three of the areas they are seeking ETC designation fall into geographic areas in which the granting of ETC designation is “mandatory” if the applicant meets the “ETC checklist.”  The “ETC checklist” is commonly referred to as the requirements in the following FCC regulations and Commission rules: 4 CCR 723-2-2187; 47 C.F.R. 54.201(d) and 47 C.F.R. 54.202(a).

30. Since Trial Staff for the Commission has testified that Strata meets this “ETC checklist”, Strata argues that the Commission has no discretion and is required to award ETC designation to Strata.

31. Strata relies upon Recommended Decision No. R11-0942 issued August 31, 2011; Commission Decision No. C11-0441 issued April 26, 2011; and Decision No. R11-1015-I issued September 21, 2011, all issued in Proceeding No. 09A-771T (Union Docket) for support of its argument. Strata argues that through these decisions the Commission defined Rule 2187(b), 4 CCR 723-2 to provide for “mandatory” and “discretionary” areas.

32. Strata argues, rural areas that already have an ETC and areas served by non-rural providers with more than one (i.e., at least two) ETCs in the area are discretionary if the applicant meets the “ETC checklist.” 

33. By this reading, rural areas without an ETC and non-rural areas with less than two ETCs in the area are mandatory.

34. Under this interpretation public interest only becomes a factor in the areas designated as discretionary.

35. Strata relies on the following language contained in Decision No. R11-1015-I to define the term ETC as used in Rule 2187(b) as CETC. 

In this regard, the ALJ interprets the Commission’s reference to ETCs in relevant portions of the Remand Order to mean CETCs … The Interim Cap Order deals exclusively with limitations on Universal Service Fund (USF) support provided to CETC’s within competitive study areas.  Therefore, it makes little sense to consider the Interim Cap Order in areas where an incumbent ETC provider does not face competition from another ETC. 
¶15 Decision No. R11-1015-I (emphasis in original)
This deals with the Commission’s finding that Discretionary Areas include 
non-rural areas in which there is already more than one (i.e., at least two) common carriers designated as ETCs.  Remand Order ¶¶ 18 and 19.  In light of this finding, non-rural areas that do not already have at least two CETCs should be categorized as Mandatory Areas. 
¶17 Decision No. R11-1015-I (emphasis in original)
36. This comports the later finding in Decision No. R12-0373-I, Proceeding 
No. 09A-771T issued on April 11, 2012, after the USF/ICC Transformation Order
 was issued by the FCC.  

37. Using this analysis Strata argues that, following the mandatory/discretionary findings made in the Union Docket, the exchanges in non-rural areas
 in which Strata is requesting CETC designation should be designated as mandatory areas.  Strata argues that these areas are currently served by only one CETC (Union).  Since these areas are non-rural and there are less than two CETCs designated in the area, after meeting the “ETC checklist” it is mandatory that Strata be granted ETC status in these areas. In the rural exchanges
  where a CETC already exists (Union), the designation of Strata as an ETC is discretionary.  

38. Strata argues that the public interest factors that were ordered in the remand in the Union Docket, Decision No. C11-0441, are applicable only in the areas designated as discretionary.

2. Separate Subsidiary

39. The OCC has requested that Strata set up a separate Colorado wireless subsidiary in order to treat Strata the same way Union was treated when Union applied for ETC designation. 

40. Strata argues that Union was required to set up a Colorado subsidiary due to the fact that Union had both wireline and wireless operations housed within the same company.

41. Strata has agreed to create specific sub-accounts related to funds received.  

42. Strata argues that the largest wireless CETC in Colorado, Northeast Colorado Cellular, Inc. (Viaero), was not required to set up a separate Colorado subsidiary even though it maintains operations in Colorado, Kansas, Nebraska, and Wyoming. 

43. Strata finds the fact that Viaero is a Colorado company is irrelevant since its wireless operations across four states are not separated by a subsidiary. 

3.  Discretionary Areas

44. Strata believes that, based upon the Union Docket, only three exchanges fall into the category of discretionary where a public interest test is required. These exchanges are Dinosaur, Maybell, and Rangely.
  

45. Strata notes that Staff believes they should be granted ETC designation only in the Dinosaur and Rangley exchanges.  This is based on the premise that all of the other exchanges are non-rural and served by other CETC carriers.  Staff did not support designation in the Maybell exchange.

46. Strata rejects the assumption that rural areas with one wireless ETC are not “underserved.” Strata argues that although there is an ETC designated in this area, no provider received support for these areas. Failure to win support from its bid will keep these areas “underserved”.  At hearing, Strata introduced Hearing Exhibit 17, which was represented as the cell coverage maps of Sprint, T-Mobile, Verizon, and AT&T.  Strata suggests that the spotty coverage demonstrated by the maps in the northwest Colorado vicinity is indicative that some of the proposed exchanges are underserved, or possibly even unserved. 

47. Strata also argues that there is a major difference in the technology offered by Strata as compared to Union. The difference between the CDMA technology and the GSM technology will diversify competition and provide unique services.  These differences include the use of different network platforms, handsets that are not compatible between the two technologies, different roaming areas, and the likelihood that different service packages will be offered between the competitors.  The public interest test according to 47 C.F.R. § 54.202(c) requires that the Commission consider the benefits of increased consumer choice, and the unique advantages and disadvantages of the Applicant’s service offering. 

B. Argument of Staff

48. Staff relies upon the language contained in Rule 2187(b)
 to support its argument that all applications for an ETC start with a public interest analysis.

49. Staff points to the first sentence in Rule 2187(b) which states, “Upon request and consistent with the public interest, convenience and necessity …”  and the last sentence which states,  “Before designating an additional ETC for an area served by a rural telecommunications provider, the Commission shall find that the designation is in the public interest.”
50. Staff argues that the plain meaning of both of these sentences requires that a public interest test be conducted by the Commission before any other analysis. 

51. Staff states that this public interest test is a combination of Colorado statutes, Commission rules, the Transformation Order,
 and standards listed in the Union Docket.  

52. The Transformation Order also references § 47 C.F.R. 54.202 for some of the public interest standards but adds a requirement of providing broadband service.
53. Staff further states that the Transformation Order creates an expectation that state commissions shall do a “rigorous examination” of factual information contained in annual reports to determine if a carrier’s support has and will be used for the intended purpose. This language, Staff argues, implores state commissions to choose the best ETC provider in each exchange.    

54. Staff also believes that the public interest test stated in the Union Docket is also appropriately conducted upon the filing of the application.  The test from Decision 
No. R11-1384-I, Proceeding No. 09A-771T issued December 21, 2011, is as follows:

(a).
whether telecommunications customers located in any of the Discretionary Areas are underserved and, if so, whether designating Union as an ETC in such areas will assist in rectifying such under-service;

(b)
whether the goal of universal telecommunications service has been achieved in any of the Discretionary Areas and, if not, whether designating Union as an ETC within such areas will further that goal;

(c)
whether designating Union as an ETC in any of the Discretionary Areas is necessary to allow it to build out its wireless network within those areas;

(d)
whether designating Union as an ETC in any of the Discretionary Areas will result in complementary as opposed to competitive telecommunications services in those areas; and  

(e)
whether Union intends to use any USF funds it might receive as a result of being designated as an ETC in any of the Discretionary Areas to support enhanced services and, if so, whether such use is inappropriate.

55. Upon the completion of these public interest tests, Staff argues that a “numerical test” is conducted “based on the number of non-rural, rural, ETCs and CETCs in an exchange” to determine if an area is discretionary or mandatory.

56. The “numerical test” that Staff urges the Commission to adopt is the same test that Strata urges the Commission to adopt, although Staff interprets the test in a different way.  Staff looks only to Commission Decision No. C11-0441 and the following language:

We interpret that language to mean that, if there is already more than one common carrier designated as an ETC in an area not served by a rural telecommunications provider, that ETC designation would not fall into the “shall” category but would be discretionary upon the Commission. 
¶18 Commission Decision No. C11-0441.

57. Staff does not follow the ruling made by the ALJ in Decision No. R11-1015-I and does not interpret the term ETC to mean CETC for the purposes of determining if an area is mandatory or discretionary. By Staff’s interpretation, since all rural areas contain at least one ETC (Union) and all non-rural areas contain two ETCs (Union and Qwest Corporation, doing business as CenturyLink QC), all areas Strata is seeking ETC designation would be discretionary to the Commission. 

58. Since all of the areas Strata is seeking are discretionary, according to Staff, an additional public interest test is necessary.  In their statement of position, Staff indicates that the additional public interest tests are those “set out by Mr. Scott in his testimony”.
  The test set out in Mr. Scott’s testimony is the same test as ALJ Dale Isley used in the Union Docket with Strata inserted in place of Union and the reference to USF funds removed
.

59. Following this analysis, Staff believes that the public interest is served by granting Strata ETC status in the Dinosaur and Rangely areas.  Staff argues that the commitment to build out 4G service in these areas supports the direction of the Transformation Order and therefore is in the public interest.

60. Staff does not believe that it would be in the public interest for Strata to be granted ETC designation in any other areas. Staff argues that “the goals of universal service at the federal level as espoused by the FCC and the goal of universal service in the State of Colorado may not always be the same.”

61. Staff argues that because the goals of the FCC and the State of Colorado may not be the same, the Commission should “designate ETC’s most likely to actually provide, maintain and expand both broadband which will provide the underlying basic local service in underserved and unserved areas.” 

62. Staff believes that Strata should maintain specific subaccounts for tracking expenses, investments, and revenues for Colorado ETC operations.  Staff does not recommend that Strata set up a Colorado-based subsidiary.
C. Argument of the OCC

63. The OCC believes that there is a threshold determination that ETC designation for an applicant is in the public interest.

64. The OCC argues that under Rule 2187(b), 4 CCR 723-2, a request for ETC designation be “consistent with the public interest, convenience and necessity” and under the FCC 2005 ETC Order
 also requiring a public interest test.  The OCC lists the following analysis from the FCC 2005 ETC Order:
a.
The benefits of increased consumer choice;

b.
the impact of the designation on the universal service fund, and

c.
the unique advantages and disadvantages of the competitor’s service offering.

65. The OCC also lists the following factors from the same FCC 2005 ETC Order:
a.
The fundamental goals of preserving and advancing universal service;
b.
Ensuring the availability of quality telecommunications services at just, reasonable and affordable rates, and
c
Promoting the deployment of advanced telecommunications and information services. 
d.
State commissioners have used additional factors to analyze whether the designation of an ETC is in the public interest.

66. The OCC in sum believes that as a threshold matter the Commission must:

a.
Determine that an ETC designation is in the public interest, convenience and necessity;

b.
Ensure that applicants for ETC designation meet the FCC 2005 ETC Order requirements, including any additional factors that state commissioners may deem to be part of the public interest;

c.
Increased competition and consumer choice are not sufficient to meet the public interest determination;

d.
Public interest benefits of a particular ETC designation must be determined on a case-by-case basis. 

67. The OCC also argues that the FCC Transformation Order added a requirement of broadband services to the public interest test that must be done as a threshold requirement.

68. Any analysis done out of the holding of the Union Docket is to be done after this threshold public interest test.

69. The OCC argues that the Commission should make a determination of if it is in the public interest to designate an area either discretionary or mandatory.
 Based upon other companies
 serving the areas that Strata is seeking ETC designation, OCC argues that all of the areas Strata is seeking designation as an ETC are discretionary.   

70. The OCC does not argue that Strata fails to meet this threshold public interest analysis, only that the analysis is required and that none of the areas are mandatory.  
The OCC does not argue that there are two public interest tests that should be conducted by the Commission in areas designated as discretionary.

71. The OCC recommends that if ETC status is granted to Strata, that Strata be required to create a separate Colorado wireless subsidiary and require it to transfer the FCC spectrum licenses for BTA 110 and BTA 168 to the separate Colorado wireless subsidiary.

72. The OCC believes that the separate Colorado wireless subsidiary is necessary due to the corporate structure of Strata.  The OCC argues that due to this corporate structure there is a risk of comingling of funds and cross-subsidization, and urges the Commission to follow the decision made by the Commission in the Union Docket to order Union to create a Colorado wireless subsidiary.

73. The OCC finally recommends that the FCC spectrum licenses for BTA 110 and BTA 168 be transferred to the Colorado wireless subsidiary that they recommend the Commission order Strata to create.

D. Argument of Union
74. Union initially argues that Strata fails to meet the basic requirements in order to be designated an ETC. Union does not feel that Strata has properly addressed whether they will meet the requirements of toll blocking.  Union argues that Strata’s statement that they will comply with all Commission and FCC ETC rules is insufficient.  In addition, Union argues that since Strata is required to mirror local service and a local rate plan, that Strata should not be allowed to require a contract.

75. Union also argues that a public interest determination is required as a threshold issue.

76. Union looks to the FCC transformation Order for the factors to be used in a public interest test. From the FCC Transformation Order, Union believes the fundamental goal of the public interest test is to ensure appropriate telephony service, including voice and broadband in all regions of the nation at rates reasonably comparable to urban rates.

77. Union argues that multiple bidders in the FCC reverse action will drive bids down and result in a less “robust” system and therefore fewer funds will flow to Colorado. 
This less robust system and the lower funds for Colorado is not in the public interest. 
Not only does Union argue that granting Strata ETC designation is not in the public interest, it is actually contrary to the public interest.

78. Union does not address if the areas Strata seeks to obtain ETC designation are mandatory or discretionary, although failing the threshold public interest test, it would be assumed that Union does not feel it is necessary to make that determination.

79. Union also believes that a separate Colorado wireless subsidiary should be required of all applicants or should no longer be required of Union.
IV. FINDINGS AND CONCLUSIONS
A. The Union Docket

80. Strata is seeking designation as an ETC in several areas in Colorado. Throughout the hearing and within in each party’s statement of position, the Union Docket has been cited to advance a proposition, for at times contrary positions.  There has also been an argument that “Strata should be treated like Union,” and each party has used this statement to support its own position.

81. Any discussion of the issues involved with the instant proceeding should start with a full understanding of the history of the Union Docket. To pick out pieces of different decisions made in that proceeding without the context of how and why the Commission and ALJs came to those decisions may be misleading.  Also important is the history after the decision in the Union Docket was reached. The environment of the above-captioned proceeding is not the same as the one in which the Union Docket was decided.

82. On November 23, 2010, after a hearing on June 28, 2010, Decision No. R10-1264 was issued in Proceeding No. 09A-771T.   ALJ Isley, in his decision, granted ETC designation to Union finding that the company had satisfied “the basic criteria set forth in Rule 2187,” which the ALJ stated were:
a.
that it is a common carrier; 
b.
that it will offer the supported services within the area of Colorado for which it seeks such a designation; 
c.
that it will offer such services using either its own facilities or a combination of its own facilities and the resale of other carriers’ services; 
d.
that it will advertise the availability of the supported services using media of general distribution; and 
e.
that it will make available Lifeline service to qualifying low-income customers. 
  
83. Further the ALJ stated the record established, subject to agreement to conditions
 that designation of Union as an ETC, in most of the requested areas, was in the public interest.

84. ALJ Isley used the following factors in his determination of public interest:

a.
Such a designation will promote the goals of universal service by providing a variety of benefits to consumers. These benefits included:

i.
providing high-quality service offerings;

ii.
increased mobility; 
iii.
product and service innovation;
iv.
promoting efficiency;
v.
creating incentives to ensure that quality services are available at just, reasonable, and affordable rates;
vi.
improving service quality;
vii.
ensuring access to services comparable to those provided in urban areas; and

viii.
providing alternatives to wireline service.
b.
Making Union eligible for USF support will enable it to construct additional telecommunications facilities or accelerate planned construction within the subject service area.
c.
On balance, the advantages of designating Union as an ETC outweigh any disadvantages of doing so.
  

85. In his decision ALJ Isley rejected arguments from Staff and the OCC that the public interest analysis should include factors listed in the FCC Interim Cap Order. The ALJ also rejected the recommendation that Union be required to set up a wireless subsidiary as a condition to receiving ETC designation.

86. In their exceptions, both Staff and the OCC argued that the public interest analysis articulated in the FCC Interim Cap Order was required to be applied in the Union Docket.

87. Union, in its Response, argued that the language in Rule 2187(a), 4 CCR 723-2, was “mandatory rather than permissive and requires that a carrier such as Union shall be designated as an ETC if it files an application and meets the requirements of 47 C.F.R. §54.201(d).”
  

88. Union also noted that the ALJ found that the designation was in the public interest.  Union argued that the public interest inquiry conducted by ALJ Isley met the public interest requirements of Rule 2187(b), 4 CCR 723-2.

89. The Commission in Decision No. C11-0441 declared that:

The threshold issue is whether the Commission must grant Union’s application for ETC designation if the requirements of 47 CFR § 54.201(d) are met, as Union argues, or whether the Commission has discretion in this matter and should consider the public interest implications of an ETC designation, as Staff and the OCC argue.  Rule 2187(a) is mandatory and contains the word “shall” while Rule 2187(b) is permissive and contains the word “may.”
  

90. The Commission resolved what it considered to be a conflict between the two rules by following the rules of statutory interpretation that “if a general statute or a rule conflicts with a more specific provision, the more specific provision acts as an exception to the more general one.”

91. In following this rule of statutory interpretation, the Commission created the designation of areas where an application has been made for an ETC to be either discretionary or mandatory:
We find that, for areas served by rural telecommunications providers that already have an ETC, public interest becomes a factor in addition to the requirements listed in 47 CFR § 54.201(d) and designation of an additional ETC is discretionary, rather than mandatory.  ETC designation is also discretionary in areas not served by a rural telecommunications provider if there is already more than one ETC in that area.
92. The Commission then addressed the extent to which the Interim Cap Order was relevant to the public interest analysis in areas that were found to be discretionary:  
We find that the interim cap should be taken into account as one of the factors in a determination of whether an additional ETC designation in “discretionary” areas is in the public interest.

(Emphasis added)
93. On remand the ALJ was directed, as a threshold matter, to determine which areas in the proposed service area were discretionary.  In the areas the ALJ determined were discretionary he was directed to conduct a public interest analysis that considered the Interim Cap Order.

94. The Commission then addressed exceptions of the OCC and Staff regarding the formation of a subsidiary. The argument of the OCC was that due to the corporate structure of Union there was the danger of cross subsidization and commingling of funds.
Union is a Wyoming corporation, operating in Colorado as a foreign corporation, and provides wireline, wireless, cable, Internet, and/or long distance services in Wyoming, Utah and Colorado.  In other words all of these services in all of these states are operated out of only one entity using common facilities.

95. The OCC argued that Union should be required to create a “wireless subsidiary.”

96. The Commission agreed with the arguments of the OCC stating:

We agree with the OCC and Staff
 that Union’s corporate structure raises concerns of cross-subsidization and comingling across regulated, unregulated, and deregulated operations in four states.  We also agree that a lack of a separate wireless subsidiary would make it difficult for Staff and the OCC to monitor the receipt of USF funds allocated to Colorado and verify that these funds are being used for their intended purpose in the State of Colorado. Emphasis added.
97. On remand, ALJ Isley interpreted the Remand Order this way:

In the Remand Order the Commission found that the threshold issue surrounding this case was whether it must grant Union’s eligible telecommunications carrier (ETC) application if the requirements of 47 Code of Federal Regulations § 54.201(d)
 are met, as Union contends; or whether it has discretion to consider the public interest implications of an ETC designation as contended by Staff and the OCC.  It concluded that under 4 Code of Colorado Regulations (CCR) 
723-2-2187(b), Rules Regulating Telecommunications Providers, Services, and Products, it has discretion to grant Union’s ETC designation request in the following areas encompassed by its proposed service territory:  (1) areas served by a rural telecommunications provider that already have an ETC; or (2) areas not served by a rural telecommunications provider that have more than one ETC (Discretionary Areas).  It further found that under 4 CCR 723-2-2187(a), ETC designation is mandatory in all other portions of Union’s proposed service territory (Mandatory Areas).  See, Remand Order ¶¶ 18-19.  It then found that the Federal Communication Commission’s Interim Cap Order
 was relevant and should be considered in determining whether it is in the public interest to grant Union ETC designation in the Discretionary Areas.

98. ALJ Isley then attached an appendix which listed all of the exchanges Union was seeking ETC designation in the application.  Based upon if they were rural or non-rural and the number of CETCs already in each exchange, it was determined if an exchange was designated discretionary or mandatory.

99. ALJ Isley invited the parties to submit written comments/arguments regarding his initial determinations.

100. In Decision No. R11-1015-I, issued on September 21, 2011, ALJ Isley addressed comments submitted by Staff and the OCC concerning the public interest test which was ordered by the remand:

Initially, both Staff and the OCC submit that when considering ETC designation applications, a public interest analysis (which includes consideration of the Interim Cap Order) should be applied to the entire proposed service area for which a competitive ETC (CETC) seeks designation, not just the Discretionary Areas. However, this is clearly inconsistent with the discretionary area/mandatory area analysis set forth in the Remand Order and, if adopted, would vitiate that analysis.

101. While rejecting the argument that both discretionary and mandatory areas required a public interest test that included consideration of the Interim Cap Order, ALJ Isley reaffirmed the fact that a public interest analysis was required “in connection with the entire proposed service area encompassed by a CETC application.” 

102. ALJ Isley also addressed concerns raised by the OCC asking for clarification as to whether the reference to “Other ETCs” in Appendix I related to CETCs or all ETCs:

In this regard, the ALJ interprets the Commission’s reference to ETCs in relevant portions of the Remand Order to mean CETCs.  Remand Order ¶¶ 18, 19 and 21.  This conclusion is supported by the fact that the underlying purpose of the discretionary/mandatory area analysis contained in the Remand Order is to determine what areas merit consideration of the Interim Cap Order in connection with the public interest analysis. The Interim Cap Order deals exclusively with limitations on Universal Service Fund (USF) support provided to CETC’s within competitive study areas. Therefore, it makes little sense to consider the Interim Cap Order in areas where an incumbent ETC provider does not face competition from another ETC.  This is consistent with Staff’s recommendation that Union be granted ETC status “in the exchanges where…[it]…will be the only competitive ETC provider to bring competition in those areas.”  Staff Statement of Position at page 9.  Accordingly, the column originally labeled “Other ETCs” on Appendix I will be modified on Revised Appendix I to refer to “Other CETCs.”

103. Proceeding No. 09A-0771T was scheduled for a new evidentiary hearing. Prior to the hearing taking place, the FCC issued Order No. 11-161 or the Transformation Order and ALJ Isley retired.  ALJ Keith J. Kirchubel had the parties brief and make presentations at a procedural conference on what effects they believed the Transformation Order had upon the proceeding.

104. In Decision No. R12-0373-I, Proceeding No. 09A-771T issued April 11, 2012, ALJ Kirchubel found the Transformation Order had superseded the Interim Cap Order, but it did not eliminate the public interest analysis for applications for ETC status, it only added a new requirement that ETCs must offer broadband data services.  The ALJ found that this new analysis, with the prior Interim Cap Order public interest test, was only applicable to the areas that had been designated discretionary.

105. On July 12, 2012, the parties filed their Motion for Approval of Stipulation and Agreement and the evidentiary hearing was subsequently vacated. As part of the stipulation, Union agreed to create a wireless subsidiary.

106. It should be noted, that since the filing of the application by Union in Proceeding No. 09A-771T, Rule 2187(a), 4 CCR 723-2, has been amended.  The changes made to the rule are as follows:

The Rule at the time of Union Telephone’s application was as follows:

(a)
The Commission shall, upon application, designate a common carrier that meets the requirements of 47 C.F.R. § 54.201(d) as an ETC for a service area designated by the Commission.
The Rule at the time of Strata’s application was as follows:
(a)
The Commission shall, upon application, designate a common carrier that meets the requirements of 47 C.F.R. § 54.201(d) and § 54.202 and paragraph 2187(b) as an ETC for a service area designated by the Commission.
Emphasis added.
107. When the Remand Order was issued in the Union Docket, the additional requirements of § 54.202 and paragraph 2187(b) did not exist. The addition of these requirements makes the instant proceeding different from the Union Docket and must be viewed in this light.  
B. The Strata Application

1. Rule 2187(a)
As indicated supra, Strata seeks designation as an ETC.  It seeks ETC designation pursuant to Commission Rule 2187.  Subsection (a) of Rule 2187 provides that the Commission shall, upon application, designate a common carrier that meets the requirements of 47 C.F.R. 

108. § 54.201(d) and § 54.202 and paragraph 2187(b) as an ETC for a service area designated by the Commission.  To be designated an ETC under 47 C.F.R. § 54.201(d) an applicant must:
(1)
demonstrate that it is a common carrier; 
(2)
demonstrate an intent and ability to provision the supported services set forth in 47 C.F.R. § 54.101(a) throughout its designated service areas;
 and 
(3)
demonstrate an intent and ability to advertise its universal service offerings and the charges therefore, using media of general distribution.

109. The new requirements under Rule 2187(a) include those in 47 C.F.R. § 54.202:
 (a) In order to be designated an eligible telecommunications carrier under section 214(e)(6), any common carrier in its application must:

(1) (i)
Commit to provide service throughout its proposed designated service area to all
 customers making a reasonable request for service. Each applicant shall certify that it will:

(A)
Provide service on a timely basis to requesting customers within the applicant's service area where the applicant's network already passes the potential customer's premises; and

(B)
Provide service within a reasonable period of time, if the potential customer is within the applicant's licensed service area but outside its existing network coverage, if service can be provided at reasonable cost by:


(1)
Modifying or replacing the requesting customer's equipment;


(2)
Deploying a roof-mounted antenna or other equipment;


(3)
Adjusting the nearest cell tower;


(4)
Adjusting network or customer facilities;


(5)
Reselling services from another carrier's facilities to provide service; or

 
(6)
Employing, leasing or constructing an additional cell site, cell extender, repeater, or other similar equipment.

(ii)
Submit a five-year plan that describes with specificity proposed improvements or upgrades to the applicant's network on a wire center-by-wire center basis throughout its proposed designated service area. Each applicant shall demonstrate how signal quality, coverage or capacity will improve due to the receipt of high-cost support; the projected start date and completion date for each improvement and the estimated amount of investment for each project that is funded by high-cost support; the specific geographic areas where the improvements will be made; and the estimated population that will be served as a result of the improvements. If an applicant believes that service improvements in a particular wire center are not needed, it must explain its basis for this determination and demonstrate how funding will otherwise be used to further the provision of supported services in that area.

(2)
Demonstrate its ability to remain functional in emergency situations, including a demonstration that it has a reasonable amount of back-up power to ensure functionality without an external power source, is able to reroute traffic around damaged facilities, and is capable of managing traffic spikes resulting from emergency situations.

(3)
Demonstrate that it will satisfy applicable consumer protection and service quality standards. A commitment by wireless applicants to comply with the Cellular Telecommunications and Internet Association's Consumer Code for Wireless Service will satisfy this requirement. Other commitments will be considered on a case-by-case basis.

(4)
Demonstrate that it offers a local usage plan comparable to the one offered by the incumbent LEC in the service areas for which it seeks designation.

(5)
Certify that the carrier acknowledges that the Commission may require it to provide equal access to long distance carriers in the event that no other eligible telecommunications carrier is providing equal access within the service area.

(b)
Any common carrier that has been designated under section 214(e)(6) as an eligible telecommunications carrier or that has submitted its application for designation under section 214(e)(6) before the effective date of these rules must submit the information required by paragraph (a) of this section no later than October 1, 2006, as part of its annual reporting requirements under § 54.209.

(c)
Public Interest Standard. Prior to designating an eligible telecommunications carrier pursuant to section 214(e)(6), the Commission determines that such designation is in the public interest. In doing so, the Commission shall consider the benefits of increased consumer choice, and the unique advantages and disadvantages of the applicant's service offering. In instances where an eligible telecommunications carrier applicant seeks designation below the study area level of a rural telephone company, the Commission shall also conduct a cream skimming analysis that compares the population density of each wire center in which the eligible telecommunications carrier applicant seeks designation against that of the wire centers in the study area in which the eligible telecommunications carrier applicant does not seek designation. In its cream skimming analysis, the Commission shall consider other factors, such as disaggregation of support pursuant to §54.315 by the incumbent local exchange carrier.

(d)
A common carrier seeking designation as an eligible telecommunications carrier under section 214(e)(6) for any part of tribal lands shall provide a copy of its petition to the affected tribal government and tribal regulatory authority, as applicable, at the time it files its petition with the Federal Communications Commission. In addition, the Commission shall send the relevant public notice seeking comment on any petition for designation as an eligible telecommunications carrier on tribal lands, at the time it is released, to the affected tribal government and tribal regulatory authority, as applicable, by overnight express mail.

(e)
All eligible telecommunications carriers shall retain all records required to demonstrate to auditors that the support received was consistent with the universal service high-cost program rules. These records should include the following: data supporting line count filings; historical customer records; fixed asset property accounting records; general ledgers; invoice copies for the purchase and maintenance of equipment; maintenance contracts for the upgrade or equipment; and any other relevant documentation. This documentation must be maintained for at least five years from the receipt of funding.

110. Contained within 47 C.F.R. § 54.202(c) is a public interest standard or “test”. This test is similar to the public interest factors used by ALJ Isley for all areas contained in the Union Docket in Recommended Decision No. R10-1264.  

111. Again these provisions were not contained in Rule 2187(a) at the time the Union Docket was decided. These added provisions require unequivocally that in all applications for ETC designation, a public interest test is conducted before there is any concern if ETC designation for an exchange is either discretionary or mandatory.

This initial public interest determination is not a new requirement.  There has always been a threshold public interest determination made in any ETC application.
  

112. The addition of the requirements of § 54.202(c) only make it clear and without question that a public interest determination is made and what factors should be assessed.

113. Staff witness John Scott stated in his Answer testimony that he believed that Strata had met the requirements of 47 C.F.R. §§ 54.201(d), 54.202(a) and Rule 2187(a).
 Yet it must be understood that Mr. Scott, by testifying that Strata met the requirements under Rule 2187(a), is also stating that Strata met the all the requirements of 47 C.F.R. § 54.202, including the public interest analysis, since it is incorporated in the rule.  

114. Mr. Scott also testified that Strata had demonstrated it has met the managerial qualifications and has the financial resources necessary under Rule 2187
.

115. OCC witness Ron Fernandez recommended that Strata’s application be denied but not due to concerns with Strata meeting the requirements in of 47 C.F.R. §§ 54.201(d), 54.202(a), and Rule 2187(a), but rather to Strata’s reluctance to create a Colorado wireless subsidiary.  

116. Union also opposes the application of Strata. Union argues that the declarations of Strata that it will “comply with all Commission and FCC ETC rules”
 in response to requirements involving toll blocking, are insufficient.

117. The declarations by Strata have not caused concern for Staff or the OCC, and there is no reason to believe that Strata will not follow Commission or FCC rules.  There was no evidence presented that in Colorado or in any other state Strata has failed to meet its obligations under any rule or statute.

118. Union also argues that the initial public interest standard, which is required as a threshold issue, has not been met by Strata. This argument is based upon Strata’s alleged failure to meet public interest standards based upon the Transformation Order. This argument is not based upon the failure to meet any public interest standards contained within 47 C.F.R. § 54.202(c).

119. Upon the filing of an application for ETC designation, a determination is made in regard to whether the applicant meets the requirements of Rule 2187(a).  The requirements of Rule 2187(a) are that the federal requirements under 47 C.F.R. §§ 54.201(d), 54.202 and Rule 2187(a) are satisfied.  Contained within 47 C.F.R. § 54.202(c) is the threshold public interest requirement for all applicants for ETC designation.  That standard for the public interest determination is as follows:
 
(a)
The Commission shall consider the benefits of increased consumer choice, and the unique advantages and disadvantages of the applicant's service offering. 
 
(b)
In instances where an eligible telecommunications carrier applicant seeks designation below the study area level of a rural telephone company, the Commission shall also conduct a cream skimming analysis that compares the population density of each wire center in which the eligible telecommunications carrier applicant seeks designation against that of the wire centers in the study area in which the eligible telecommunications carrier applicant does not seek designation. In its cream skimming analysis, the Commission shall consider other factors, such as disaggregation of support pursuant to §54.315 by the incumbent local exchange carrier.
120. The evidence in the record establishes that granting Strata ETC designation is in the public interest as defined in 47 C.F.R. § 54.202(c). Designation as an ETC will promote the goals of universal service by providing a variety of benefits to consumers.  The benefits include increasing consumer choice by introducing CDMA technology: providing high-quality service offerings; product and service innovation; promoting efficiency; creating incentives to ensure that quality services are available at just, reasonable, and affordable rates; and improving service quality.  In addition, designating Strata as an ETC will enable it to bid in the FCC CAF II reverse auction and, if successful, construct additional telecommunications facilities or accelerate planned construction within the subject service area. It is likely that there are many areas that are unserved in the proposed area.
 The advantages of designating Strata as an ETC therefore outweigh any disadvantages.

121. The evidence in the record also establishes that Strata has met the requirements under Rule 2187 for managerial and financial fitness.

122. In the instant proceeding Strata has met the requirements found in 47 C.F.R. §§ 54.201(d), and 54.202. By meeting these requirements, Strata has met the requirements of Rule 2187(a).

2. Rule 2187(b)
123. Contained within the language of Rule 2187(b) is the justification used by the Commission in the Union Docket for requiring the additional test of public interest. Before the additional public interest test is done, there must first be a determination  if the granting of an ETC designation in a proposed exchange is mandatory or discretionary for the Commission.

124. In the remand order in the Union Docket the Commission made the following finding:

We find that, for areas served by rural telecommunications providers that already have an ETC, public interest becomes a factor in addition to the requirements listed in 47 CFR § 54.201(d) and designation of an additional ETC is discretionary, rather than mandatory.  ETC designation is also discretionary in areas not served by a rural telecommunications provider if there is already more than one ETC in that area.
125. ALJ Isley later determined that ETC as used in the remand order referred to CETCs. See ¶ 102.
126. The parties have read these decisions of the Union Docket and have a profound difference of opinion as to what constitutes a discretionary versus a mandatory area.

127. The disagreement between the parties is based upon, whether when conducting the numerical test to determine if an exchange is discretionary or mandatory, it is the number of ETCs or the number of CETCs in an exchange that is used to make the determination.

128. Strata urges that the Commission follow the decision
 of ALJ Isley and ALJ Kirchubel
 in making a discretionary/mandatory determination based upon the number of CETCs in an area.

129. The OCC and Staff urge that the Commission only look to ETCs and not follow the non-binding decision of ALJ Isley.

130. In a recent proceeding this issue was addressed by ALJ Paul C. Gomez. In Decision No. R13-0634 issued May 28, 2013, ALJ Gomez found that since the issuance of the FCC’s CAF Order
 that ALJ Isley’s line of reasoning “remains relevant and is applicable here.”

131. The undersigned ALJ agrees with the findings of ALJ Isley and the recent ruling of ALJ Gomez and will follow their sound reasoning and make the determination of mandatory or discretionary exchanges based upon the number of CETCs in an exchange.

132. The following exchanges:  Glenwood Springs, New Castle, Parachute, Rifle, Silt, Craig, Hayden, Meeker, Oak Creek, Steamboat Springs, and Yampa have met the requirements of 47 C.F.R. §§ 54.201(d), 54.202(a), Rule 2187(a), and the threshold public interest test. 
Each of the above listed areas is Non-Rural and are currently served by only one
 CETC.
 Based on the Commission’s previous interpretation of Rule 2187(b) these areas are deemed to be mandatory, and having met the requirements of 47 C.F.R. §§ 54.201(d), 54.202(c), Rule 2187(a), and the threshold public interest test, Strata shall be granted ETC designation.

133. The following exchanges:  Dinosaur, Maybell, and Rangley have met the requirements of 47 C.F.R. §§ 54.201(d), 54.202(a), Rule 2187(a) and the threshold public interest test. Each of the above listed areas is Rural and currently served by one CETC.
  Based on the Commission’s previous interpretation of Rule 2187(b) these areas are deemed to be discretionary.

134. Following this line of reasoning, the chart contained in Hearing Exhibit 7B, which is consistent with these findings, is adopted for the determination of which areas are mandatory and which are discretionary.
135. The Dinosaur, Maybell, and Rangley exchanges must be examined under the added public interest factors stated in the Union Docket, the FCC Interim Order, and the FCC Transformation Order.
136. Staff does not object to Strata being designated as an ETC in Dinosaur and Rangley.  Union objects to Strata being designated an ETC in all areas.
137. Staff and Union argue that it is not in the public interest to designate Strata as an ETC because more bidders in the reverse auction will mean less money for Colorado and a less “robust system.”
138. Staff advocates that the Commission make a determination based on the track record of a company, who would be in the best position to continue to build out and meet the needs of the customers if they were awarded funding.
  
139. These arguments are speculative and are counter to the stated goals of the FCC. There is no evidence that the bidding process would degrade the proposed services for Colorado customers.  If one ETC can provide the services for less money, the customer receives the same benefit.  Without the bidding process there is no incentive for the lone ETC not to “gold plate” the bid for the highest amount possible.

140. The FCC envisioned a “competitive bidding mechanism” to determine who would receive the funds.
 There cannot be a competitive bidding mechanism if there is only one bidder.
141. The job of the Commission is not to determine the winner of the auction before it is held. The designation of only one ETC will, however, effectively determine the winner of the auction before it is held.  While the lone company designated as an ETC for an exchange may be the best company today, it may not be tomorrow.  The financial situation for that company could change and they may no longer be able to build out in the manner which was projected. This practice will also prevent additional companies who, at present may appear less viable, but in the future may be better able to serve the people of Colorado from receiving federal funds.  The goal of service in unserved and underserved areas will not be met if the best companies are not allowed to become an ETC and compete for federal funding.
142. The FCC goal under the Transformation Act is to make “available … to all the people of the United States … a rapid, efficient, nation-wide, and world-wide wire and radio communication service with adequate facilities at reasonable charges.”

143. To encourage eligible ETCs in Colorado to make bids at the highest amount possible that will guarantee success in the auction may provide the most robust network of any state.  But, in doing so it would come at the expense of other areas, some possibly in Colorado, and the stated goals of the FCC.  
144. The customers located in the discretionary areas
 are underserved or possibly unserved, and granting Strata ETC designation will assist in rectifying the under-service. The goal of universal telecommunications has not been met in the discretionary areas. Strata has stated that ETC designation is necessary for it to build out its 4G network.  The different technology will result in competitive as opposed complementary service.  Strata intends to use funds it may receive as a result of being an ETC to support enhanced services including its 4G network.

145. Strata meets the additional public interest requirements for the discretionary areas it is seeking ETC designation.
3. Colorado Subsidiary 

146. The OCC and Union argue that Strata should be required to create a Colorado subsidiary to prevent the co-mingling of funds.  Both point to the Union Docket as justification for this requirement citing the requirement in the Commission Remand Order that Union set up a wireless subsidiary.
147. Strata has stated that their accounts are separated by state, and have agreed to comply with all FCC accounting rules and to record federal support funds for Colorado in a specific Colorado revenue account.
148. Staff has no objection to the proposal of Strata and does not believe that Strata should be required to create a Colorado subsidiary.
149. Union was required to create wireless subsidiary when it was granted ETC designation.  In all orders and all arguments made in the Union Docket, the request was made that Union simply set up a wireless subsidiary.  In none of the arguments or orders was the wireless subsidiary required to be based in Colorado.

150. The ALJ rejects the recommendation that Union be required to form a Colorado wireless subsidiary as a condition to receiving ETC designation.  There is no legal basis for such a condition and the ALJ is unaware of any such requirement.  The ALJ is not persuaded that this is necessary to address the cross subsidization or commingling concerns expressed by Union and the OCC.  Going forward, the accounting records of Strata will be subject to the audit powers of both Staff and the OCC.  In the event Staff or the OCC believe that there is good cause, either party may avail itself of the existing remedies to challenge Strata’s accounting procedures.
151. Strata will be required to submit a detailed five-year build-out plan
 to Staff including a detailed schedule describing plant additions and infrastructure costs for local exchange services that includes a timeline specifying project start and completion dates on a wire center-by-wire center basis and all other requirements as specified in 47 C.F.R. § 54.202(a)(1)(ii).  This build-out plan is to be filed no later than ten days after the effective date of a final Commission Decision in this matter.  Further, Strata shall provide as part of its annual reporting requirement a detailed schedule through June 30 of the current year, as well as the previous two calendar years, showing the actual dollar amounts expended by the carrier in the provision, maintenance, upgrading, plant additions, and associated infrastructure costs for local exchange service within the service areas in Colorado where the carrier has been designated an ETC in accordance with 4 CCR 723-2-2187(f)(II)(H) and (L).  

152. Strata shall make a compliance filing no later than ten days after the effective date of a final Commission Decision in this matter in which it shall specifically account for its regulated and unregulated services pursuant to the Commission’s cost allocation rules at Rule 2400, et seq.  This filing shall be sufficient to allow Staff to determine whether Strata’s revenues for basic local exchange service exceed the costs of providing such service.  
153. It is found that Strata has met its burden of proof to show that it has met the federal and state requirements for ETC designation.  In addition, Strata has met its burden of proof to show that its designation as an ETC is in the public interest and is required by the public convenience and necessity.

154. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.
V. ORDER  
A. The Commission Orders That:  
1. The Application for Designation as an Eligible Telecommunications Carrier and Eligible Provider in the State of Colorado of Uintah Basin Electronics Telecommunications, Inc., doing business as Strata Networks (Strata) is granted.

2. Strata is designated as a Federal Eligible Telecommunications Carrier within the following Colorado exchanges: Glenwood Springs, New Castle, Parachute, Rifle, Silt, Craig, Hayden, Meeker, Oak Creek, Steamboat Springs, Yampa, Dinosaur, Maybell, and Rangley.
3. Consistent with the discussion above, Strata shall make a compliance filing no later than ten days after the effective date of a final Commission Decision in this matter in which it shall specifically account for its regulated and unregulated services pursuant to the Commission’s cost allocation rules at Rule 2400, et seq.  
4. Consistent with the discussion above, Strata shall be required to make a compliance filing no later than ten days after the effective date of a final Commission Decision in this matter which provides a detailed schedule describing plant additions and infrastructure costs for local exchange services in Strata’s service area.  The filing shall be in strict accordance with the requirements found in 47 Code of Federal Regulations § 54.202(a)(1)(ii) and the Rules Regulating Telecommunications Providers, Services, and Products, 4 Code of Colorado Regulations (CCR) 723-2-2187(f)(II)(H) and (L). 
5. Response time to exceptions shall be due within seven calendar days of the filing of exceptions.
6. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

7. As provided by §40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

8. If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of §40-6-114, C.R.S.

9. If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

10. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceed
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�  Strata’s application was to provide coverage all or in part of the following wireline centers in the 970 area code and the Counties of Moffat, Routt, Rio Blanco, Garfield, Eagle Pitkin, Dinosaur, Maxwell, Craig, Hayden (Moffat);, Steamboat Springs, Oak Creek, Yampa, McCoy (Routt), Rangely, Meeker (Rio Blanco); Parachute, Rifle, Silt, Newcastle, Glenwood Springs (Garfield); Gypsum, Eagle, Basalt (Eagle); and Carbondale.


� Union.


� Qwest Corporation, doing business as CenturyLink QC.


�  See Exhibit 16


� Glenwood Springs, New Castle, Parachute, Rifle, Silt, Craig, Hayden, Meeker, Oak Creek, Steamboat Springs, and Yampa.


� Dinosaur, Maybell, and Rangley. 


� Notably, Strata excluded certain exchanges for which it originally sought designation, including Basalt, Carbondale, Eagle, Gypsum, and McCoy.


� Staff also lists Rule 2187(a) for support of their argument but fails to incorporate it other than by reference. 


� See Exhibit 16.


� Staff of the Commission Statement of Position, p. 14.  


�  See exhibit 11, p 9-10.


� Staff of the Commission Statement of Position, p. 14.


� Id., p. 16


� Federal-State Joint Board on Universal Service, CC Docket 96-45, Report and Order; FCC 05-46 (Rel. March 17, 2005).


� Testimony of Ronald Fernandez, p. 5.


� The testimony of Ronald Fernandez lists CenturyLink, Union, Verizon, AT&T, Sprint, and T-Mobile, but does not state if these companies are CETCs or ETCs.


� Decision No. R10-1264 ¶62


� ALJ Isley conditioned the granting of the ETC designation upon Union offering and advertising (in media of general circulation and on its website) a month-to-month wireless basic universal service plan with unlimited calling at rates comparable to those assessed by the incumbent local exchange carriers in each Colorado telephone exchange listed in an appendix with the decision.  This is found in ordering ¶3. 


�  Decision No. R10-1264 ¶63


� Response of Union Telephone Company to Exceptions of Staff and OCC, Proceeding No. 09A-771T, p. 5.


� Id.


� Commission Decision No. C11-0441 ¶18.


� Id. at ¶19. 


�  Id. at ¶21.


� Proceeding No. 09A-771T, Exceptions of the Colorado Office of Consumer Counsel to Decision No. R10-1264, p. 27-28.


�  Id. at p. 27, 29. 


� It should be noted that Staff addressed this issue in their Post-Hearing Statement of Position although they did not address this issue in their Exceptions. Staff’s first argument in their Post-Hearing Statement of Position was “Union Telephone should create a subsidiary or separate entity, Union Wireless, that provides a wireless service and seeks ETC designation.”


� To be designated an ETC under 47 C.F.R. § 54.201(d) an applicant must demonstrate:  (a) that it is a common carrier; (b) an intent and ability to provision the supported services set forth in 47 C.F.R. § 54.101(a); and (c) an intent and ability to advertise its universal service offerings and the charges therefore using media of general circulation.    


� In the Matter of High Cost Universal Service Support, 2008 WL 1930572, 23 F.C.C.R. 8834 (F.C.C. May 1, 2008).


� Proceeding No. 09A-771T, Decision No. R11-0942-I, ¶8.


� As they relates to the instant proceeding ALJ Isley determined that the following areas were mandatory since they were non-rural and without a CETC:  Glenwood Springs, New Castle, Parachute, Rifle, Silt, Craig, Hayden, Meeker, Oak Creek, Steamboat Springs and Yampa.  Dinosaur, Maybell and Rangley were determined to be mandatory since they were rural without a CETC.  


� Proceeding No. 09A-771T, Decision No. R11-1015-I, ¶10. 


� Id. at ¶11.


� Id. at ¶15.


� Proceeding No. 09A-771T, Decision No.R12-0373-I, ¶10, 11.


	� The supported services set forth in 47 C.F.R. §§ 54.101(a)(l)-(9) are: (a) voice grade access to the public switched telephone network; (b) local usage; (c) dual tone multi-frequency signaling or its functional equivalent; (d) single-party service or its functional equivalent; (e) access to emergency services; (f) access to operator services; (g) access to interexchange service; (h) access to directory assistance; and (i) toll limitation for qualifying �low-income consumers.  See also, 47 USC § 254(c).  


� The Union Docket made it clear that there is a threshold public interest determination. See Proceeding No. 09A-771T, Decision No.R11-1015-I, ¶11.


� Exhibit 11, p. 4 lines 4-6.


� Id. at p.5 lines 15-17


� Exhibit 7, p. 16 lines3-5.


� See Hearing Exhibit 17.


� Proceeding No. 09A-771T, Decision No. R11-1015-I, ¶15.


� Proceeding No. 09A-771T, Decision No. R12-0373-I, ¶11.


� Post Hearing Statement of Position of the Colorado Office of Consumer Counsel, p. 5, and Exhibit 11 p. 4 lines 10-17. Union fails to provide an analysis as to how the Commission should determine if an area is mandatory or discretionary.


�  FCC Transformation Order


�  Proceeding No. 12A-1186T, Recommended Decision No.R13-0634, ¶73.


�  Less than two.


�  Union


� Union.


� Re-Direct Testimony of John Scott, Hearing Transcript V2, p.353, line 15-25.


� According to the testimony of Mr. Reno, if Union were the only bidder they could submit a bid, based on his algorithm that he had a 95 percent chance of being successful. Hearing Transcript V1-A , p. 226, line 20-22.  


� FCC Transformation Order  ¶321.


� Id. at ¶2.


� Dinosaur, Rangley, and Maybell.


� It should be noted that the wireless subsidiary set up by Union as part of the stipulated agreement is Colorado based.


� Commensurate with the entire timeframe of the project in the event it is shorter than five years.
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