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I. BY THE COMMISSION  

A. Statement

1. This matter comes before the Commission for consideration of exceptions to Decision No. R13-0926 (Recommended Decision), filed by Durango Mountain Utilities (DMU) on September 17, 2013.  Being fully advised in the matter, we grant the exceptions, in part.  

B. Recommended Decision

2. The Administrative Law Judge (ALJ) assigned discussed in detail the procedural history and background of this proceeding in the Recommended Decision.  We incorporate these statements of procedural history and background in this Decision.
3. By the Recommended Decision, the ALJ granted the unopposed
 application of DMU for a Certificate of Public Convenience and Necessity (CPCN) to provide propane retail gas service within the proposed geographic service territory.  DMU is a wholly-owned subsidiary of DSC/Purgatory, LLC, doing business as Durango Mountain Resort (DSC/Purgatory or Resort).  Since 2006, DMU has served the Resort, other businesses, homeowners, and guests within the Resort via its existing propane storage and distribution system.  

4. The ALJ noted that granting of the CPCN did not include a finding of prudence with respect to the existing propane gas storage and distribution infrastructure.  The ALJ further noted that granting of the CPCN created no presumption of prudence with respect to the existing infrastructure. 

5. The ALJ ordered DMU to file the following items (among others) as a condition of its CPCN: 

a) an advice letter and proposed tariff sheets containing the terms, conditions, rates, and charges applicable to provision of propane gas retail service within the service territory (to be filed no later than October 31, 2013, or 30 days following the effective date of a final Commission decision in this proceeding, whichever is later).

b) a written contract, written memorandum of understanding, or other formal written agreement with DSC/Purgatory that meets the following criteria: (1) is negotiated at arms-length; (2) addresses and covers the accounting, finance, governance, human resources, information technology, legal, regulatory affairs, risk management, and other services (corporate and otherwise) that DSC/Purgatory provides to DMU; the terms and conditions under which DSC/Purgatory provides to those services to DMU; and the rates at which DSC/Purgatory provides those services to DMU; and (3) is the document pursuant to which DMU will conduct business with, and will engage in transactions with, DSC/Purgatory (to be filed as a filing in conjunction with its next rate case or no later than October 31, 2013, whichever is earlier).  

c) a Cost Assignment Allocation Manual (CAAM) that contains information about affiliate transactions between DSC/Purgatory and DMU (to be filed no later than the filing of its rate case or October 31, 2013, whichever is earlier).

C. Exceptions
6. On exceptions, DMU seeks clarification as to the manner in which it is to proceed with the DSC/Purgatory agreement/Memorandum of Understanding (MOU) contemplated by the Recommended Decision.  DMU contends that the contemplated agreement/MOU between DMU and DSC/Purgatory potentially involve the same material as the CAAM.  DMU inquires whether the Commission seeks to have the agreement inform the CAAM.  DMU also requests a clarification as to how it can establish that the agreement has been negotiated at arms-length. DMU proposes to create and execute a standards of conduct policy acknowledged by its general counsel, president of DSC/Purgatory and president of DMU.  DMU would then utilize regulatory counsel and DSC/Purgatory would use its general counsel to represent the interests of each entity separately and negotiate the required agreement.  

7. DMU also requests an extension of time, to on or before January 31, 2014, to file a “global application” to address the matters listed in the Recommended Decision.  DMU argues that it cannot prepare these filings by October 31, 2013 because it is a small company, is working with the Commission on its safety inspections, and is heading into its busy winter season.  DMU requests an extension of time to January 31, 2014.

D. Discussion

8.  The agreement or MOU between DMU and its parent DSC/Purgatory, as well as the CAAM shall comply with all applicable affiliate transaction rules, including Rules 4005(c), 4208, 4503(b), and 4505 of the Commission’s Rules Regulating Gas Utilities and Pipeline Operators 4 Code of Colorado Regulations 723-4.  To that end, DMU’s CAAM and the agreement or MOU between DMU and its parent DSC/Purgatory shall contain information regarding the transactions between two entities, including the rates, terms, conditions, and whether the value of the transaction is at cost or market.  There may be some overlap between the two documents, but the agreement/MOU is intended to cover a wider range of subjects.  We believe that the Recommended Decision and the Rules are clear and no further direction to DMU is needed.

9. We will not pre-approve the procedures surrounding the negotiation of the agreement or MOU that DMU proposes on exceptions at this time.  Instead, we will examine all facts and circumstances surrounding the agreement/MOU, after it is filed, to determine whether it complies with applicable rules and the Recommended Decision.  

10. Finally, the ALJ ordered DMU to file an advice letter, not a “global application” on or before October 31, 2013.  The compliance filings due at about the same time as the advice letter, such as CAAM and the agreement/MOU do not need to be filed simultaneously with the advice letter.  Nevertheless, we find good cause to grant the extension of time for DMU to file the advice letter and compliance items listed in the Recommended Decision to January 31, 2014.  

II. ORDER  
A. The Commission Orders That:  
1. Exceptions to Decision No. R12-0926 filed on September 17, 2013 by Durango Mountain Utilities, LLC (DMU) are granted, in part, consistent with the discussion above.
2. DMU shall file an advice letter and proposed tariff sheets containing the terms, conditions, rates, and charges applicable to provision of propane gas retail service within the service territory no later than January 31, 2014.
3. The 20-day period provided for in § 40-6-114(1), C.R.S., within which to file applications for rehearing, reargument, or reconsideration begins on the first day following the Mailed Date of this Decision.  
4. This Decision is effective upon its Mailed Date.  

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
October 23, 2013.  
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� Atmos Energy Corporation and Staff of the Colorado Public Utilities Commission initially intervened in this proceeding, but both subsequently withdrew their interventions.  
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