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I. statement

1. On October 1, 2012, Black Hills/Colorado Gas Utility, LP (Black Hills or the Company) filed Advice Letter No. 662-Electric (Advice Letter).  The purpose of the filing is to comply with Commission Decision No. C12-0143 in Docket No. 11AL-382E, which required Black Hills to file a Phase II base rate case on or before October 1, 2012.  Advice Letter No. 662 proposes the complete replacement of Black Hills’ Colo. PUC No. 8 set of tariffs with a new set of tariffs in Colo. PUC No. 9.  The proposed effective date of the tariffs in Colorado PUC No. 9 is November 1, 2012.  
2. Black Hills also proposes other base rate adjustments including modifications to its current Energy Cost Adjustment rate rider, a Time-of Use pilot program to be available on a voluntary basis to the Company’s Large General Service or Large Power service tariffs.  In addition, Black Hills proposes a new Generation Supplemental Service tariff for two customers that require electric service when their generating units are off-line to serve their station use and start up load.  Finally, Black Hills is also proposing a new residential service rate to address separately metered out-buildings.
3. Concurrent with the Advice Letter filing, Black Hills filed a Motion for Protective Order regarding information the Company considers to be highly confidential.  
4. Intervenors in this matter include Commission Trial Staff (Staff), the Colorado Office of Consumer Counsel (OCC), the Board of Waterworks of Pueblo (Board), the Fountain Valley Authority (FVA), American Iron & Metal (AIM), the City of Pueblo (Pueblo), Cripple Creek & Victor Gold Mining Company (CC&V) and Holcim (U.S.) Inc.  
5. On October 31, 2012, the Commission issued Decision No. C12-1250 regarding Advice Letter No. 662.  That Decision found it necessary to set the proposed tariff sheets for hearing and to suspend their effective date for 120 days pursuant to § 40-6-111(1)(b), C.R.S., in order to determine whether the rates contained in the tariff sheets accompanying the Advice Letter are just and reasonable.  Based on the proposed effective date of Advice Letter No. 662 of November 1, 2012, the Commission suspended the effective date of the proposed tariffs for 120 days or through March 1, 2013.  The Commission noted that pursuant to § 40-6-111(1)(b) it may, in its discretion, further suspend, by separate order, the effective date of the tariff sheets for an additional 90 days, or through May 30, 2012.  

6. By Interim Decision No. R12-1406-I, a pre-hearing conference was scheduled for December 21, 2012 in order to set a procedural schedule and address any other issues the parties may have had.  
7. At the scheduled date and time, the pre-hearing conference was convened.  Appearances were entered by Black Hills, Staff, OCC, AIM, the Board, FVA, Pueblo, AIM, CC&V and Hoclim.  Black Hills presented a proposed procedural schedule which all parties confirmed was acceptable.  In addition, Black Hills’ Motion for Extraordinary Protection was addressed (discussed in more detail infra).  
A. Procedural Matters

8. The proposed procedural schedule is as follows:

Answer testimony due





January 28, 2013
Public Comment hearing (Pueblo)



TBD
Pre-hearing motions due




February 19, 2013

Rebuttal/cross-answer testimony due



February 25, 2013
Stipulation/Settlement Agreement due (soft date)

February 25, 2013
Corrected testimony and exhibits due



March 4, 2013
Evidentiary hearing





March 11-15, 2013
Closing Statements of Position



March 29, 2013
9. As for discovery, the cut-off date for discovery related to direct testimony is to be no later than the due date for filing answer testimony (January 28, 2013).  The cut-off date for discovery related to answer testimony is to be no later than the due date for filing rebuttal/cross-answer testimony (February 25, 2013).  The discovery cut-off date for discovery related to rebuttal/cross-answer testimony is to be no later than 10 calendar days before the first day of hearing (March 1, 2013) at 3:00 p.m.  
10. Discovery in this proceeding is subject to Rule 4 Code of Colorado Regulations (CCR) 723-1-1405, Rules of Practice and Procedure, except for the following.  Discovery requests may be served by e-mail until 5:00 p.m. Mountain Standard Time (MST) Monday through Thursday, and until 3:00 p.m. MST on Fridays.  If discovery requests are served at or after 5:00 p.m. MST on Monday through Thursday, or at or after 3:00 p.m. MST on Fridays by any party, the next business day is to be the first day of counting the due date for responses.  
11. Additionally, responses to discovery requests on direct and answer testimony will be 10 calendar days after service on counsel, and on rebuttal/cross-answer testimony, discovery requests will be due 5 calendar days after service on counsel.  
12. Discovery requests and non-confidential responses may be served on all counsel by email and/or other electronic media.  Confidential discovery responses are to be served pursuant to the Commission’s confidentiality rules at 4 CCR 723-1-1100 through 1102.  Discovery requests or responses are not to be filed with the Commission unless accompanying a motion to compel or objection to discovery request or offered as an exhibit at hearing.
13. In the event of a discovery dispute, the parties are to first attempt to resolve their dispute.  If unsuccessful, the party seeking discovery may move to compel in writing, attaching a copy of the discovery request at issue.  A response to the motion to compel will be filed within 5 business days.  Any motion or response is to be served electronically by e-mail.  A hearing on the motion will be coordinated by telephone and heard by telephone as soon as practical.
14. Good cause is found to adopt the proposed procedural schedule and discovery schedule as submitted by the parties.  

15. Given the procedural schedule above, the ALJ finds it necessary to further suspend the effective date of the proposed tariffs an additional 90 days or through May 30, 2013, pursuant to § 40-6-111(1)(b), C.R.S.

B. Amended Motion for Extraordinary Protection

16. As pointed out supra, Black Hills filed a Motion for Extraordinary Protection of Detailed Customer-Specific Load Shapes (Motion) concurrent with its Advice Letter filing.  Black Hills seeks extraordinary protection of documents produced in pages 9 and 10 of Exhibit No. JMT-2 to the direct testimony of J. Matt Tracy on behalf of Black Hills.  Those documents contain detailed load shape information which is comprised of customer-specific information regarding hours of operation, intensity of usage, production schedules, and volumes of usage.  Black Hills takes the position that the load shape information is of no use to parties in this proceeding outside of the Commission, members of Staff, OCC analysts and their respective legal counsel.  As a result, Black Hills seeks extraordinary protection for the specific information identified above.  
17. On November 15, 2012, Black Hills filed an Amended Motion for Protective Order (Amended Motion) in which it requests that extraordinary protection be extended to Confidential Exhibit JMT-3, which contains the information identified above in Paragraph No. 16.  

18. CC&V and Holcim were the only parties to respond to Black Hills’ Amended Motion.  While CC&V and Holcim do not object to the designation of the information at issue as highly confidential and deserving of special treatment, they find it premature to limit access only to Staff and OCC at this time.  Rather, CC&V and Holcim proposed in their written response that in the event a party other than Staff or OCC expressly requests access to the information at issue, that party can sign an appropriate non-disclosure agreement at the appropriate time and request the data, subject to all applicable limitations and conditions.  Should the requesting party object to Black Hills’ additional limitations to produce the information at issue, or if Black Hills determines that the requesting party should not have access to the highly confidential information, Black Hills can then renew its motion stating its reasons for denying access to the highly confidential information.  
19. At the pre-hearing conference, Black Hills requested that as part of discovery, it not be required to produce the highly confidential work papers and the highly confidential Exhibit JMT-3 from Mr. Tracy’s direct testimony.  Black Hills and CC&V and Holcim agreed that should a party other than Staff and OCC subsequently determine that the highly confidential information is necessary to their case, those parties can then request the information from Black Hills, and Black Hills will provide the highly confidential data in CD or DVD format.  Access to the highly confidential data will be limited to one expert witness and legal counsel for the requesting party.  This proposal was acceptable to all parties to the proceeding.  Additionally, prior to accessing the highly confidential data, the requesting parties are to execute the highly confidential non-disclosure agreement provided by Black Hills in its initial motion for extraordinary protection.  As a result of this understanding, Black Hills’ Amended Motion will be granted in part consistent with this proposal. 
II. ORDER

A. It is Ordered That:

1. The procedural schedule proposed by the Parties is adopted as set out above in Paragraph No. 8.

2. The discovery schedule and procedures proposed by the Parties are adopted as set out above in Paragraph Nos. 9 through 13.

3. An evidentiary hearing in this matter is scheduled as follows:


DATE:

March 11 through 15, 2012

TIME:

9:00 a.m. each day

PLACE:
Hearing Room




Colorado Public Utilities Commission



1560 Broadway, Suite 250



Denver, Colorado

4. The proposed effective date of November 1, 2012 for the tariff pages filed by Black Hills/Colorado Gas Utility, LP with Advice Letter No. 662 is suspended an additional 90 days through May 30, 2013 pursuant to § 40-6-111(1)(b), C.R.S.

5. Black Hills’ Amended Motion for a Protective Order Affording Extraordinary Confidential Protection of Customer-Specific Information is granted in part consistent with the discussion above in Paragraph No. 19.

6. Any party provided the highly confidential customer-specific information shall execute the non-disclosure agreement provided by Black Hills attached to its initial motion for extraordinary protection.
7. This Order is effective immediately.
	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
______________________________
Administrative Law Judge
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