Before the Public Utilities Commission of the State of Colorado

Decision No. R12-1343
Docket No. 12A-507T

R12-1343Decision No. R12-1343
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

12A-507TDOCKET NO. 12A-507T
IN THE MATTER OF Budget prepay, inc. d/b/a budget mobile’s APPLICATION FOR limited designation as a non-rural eligible telecommunications carrier in the state of colorado and for a waiver of certain commission rules.
RECOMMENDED DECISION OF
ADMINISTRATIVE LAW JUDGE
KEITH J. KIRCHUBEL
GRANTING MOTION TO MODIFY CAPTION; approving settlement agreement; 
waiving certain commission
rules; granting application SUBJECT TO CONDITIONS; AND CLOSING DOCKET
Mailed Date:  November 16, 2012
TABLE OF CONTENTS

2I.
STATEMENT

II.
FINDINGS AND CONCLUSIONS
4
A.
Caption Motion
4
B.
Applicable Law
5
1.
General Requirements
5
2.
Lifeline Service
7
3.
“Own Facilities” Forbearance
15
C.
Stipulation and Settlement Agreement
17
III.
ORDER
22
A.
The Commission Orders That:
22


I. STATEMENT
1. This proceeding was commenced on May 15, 2012, with the filing of a verified application by Budget Prepay, Inc., doing business as Budget Mobile (Budget or Applicant)
 with the Colorado Public Utilities Commission (Commission).  It seeks limited Commission designation of Budget as a Non-Rural Eligible Telecommunications Carrier (ETC) in the State of Colorado.  The filing was accompanied by supporting exhibits, but not written testimony.
2. The Commission gave notice of the application on May 16, 2012.
3. A timely Notice of Intervention as of Right, Entry of Appearance, and Request for Hearing was filed in this matter by Trial Staff of the Commission (Staff) on June 1, 2012.

4. A timely Notice of Intervention by Right, Entry of Appearance, and Request for Hearing was filed in this matter by the Colorado Office of Consumer Counsel (OCC) on June 14, 2012.

5. On June 15, 2012, a Notice or Intervention as of Right, or Request for Permissive Intervention was filed by counsel for the Adams County E-911 Emergency Telephone Service Authority, the Arapahoe County E-911 Emergency Communications Service Authority, and the Jefferson County Emergency Communications Authority, (collectively, the Emergency Authorities).
6. In a minute entry dated June 20, 2012, the Commission deemed the application complete and referred it to the undersigned Administrative Law Judge (ALJ) for disposition.
7. The interventions by right of Staff and the OCC, respectively, are acknowledged.

8. Pursuant to Decision No. R12-0836-I, issued on July 19, 2012, the interventions of the Emergency Authorities were granted and the interventions as of right by Staff and the OCC acknowledged.
9. The parties submitted a stipulated procedural schedule including a hearing date of October 12, 2012.  This proposal was approved pursuant to Decision No. R12-0914-I issued August 7, 2012.

10. On August 8, 2012, Budget filed a Motion to Modify the Caption (Caption Motion) in this proceeding in order to correct the d/b/a of the applicant to “Budget Mobile.”  No party filed any opposition to the Caption Motion.

11. On August 17, 2012, Applicant filed the Direct Testimony and Exhibits of David Donahue.

12. On September 14, 2012, counsel for Budget filed a Joint Motion to Modify Procedural Schedule (Joint Motion) based on the progress of settlement discussions then underway.  Pursuant to Decision No. R12-1087-I, issued on September 17, 2012, this Joint Motion was granted and the deadlines for prefiling Answer and Rebuttal Testimony were modified.

13. On October 8, 2012, counsel for Budget advised the ALJ via email that the parties were finalizing a global settlement that would be presented to the Commission for approval.  Counsel requested that the remaining dates in the procedural schedule, including the evidentiary hearing, be vacated to permit the parties to focus on efforts to complete settlement negotiations.

14. The ALJ deemed counsel’s request to be an unopposed motion to vacate the procedural schedule and granted that motion pursuant to Decision No. R12-1159-I, issued on October 9, 2012.

15. On October 31, 2012, the parties filed a Stipulation and Settlement Agreement (Stipulation) together with a Joint Motion to Approve the Stipulation and Settlement Agreement (Joint Motion to Approve).  Also on October 31, 2012, Counsel for Budget filed a waiver of the statutory deadline for a Commission decision pursuant to § 40-6-109.5(3), C.R.S.

16. On November 9, 2012, after consultation with the Commission’s Advisory Staff, the ALJ requested clarification from the parties via email correspondence regarding 4 Code of Colorado Regulations (CCR) 723-2-2304(b)(IV), Rules Regulating Telecommunications Providers, Services and Products, and the extent to which this provision did or did not apply to the offering proposed by Budget.

17. On November 13, 2012, counsel for Budget provided a response to the ALJ’s inquiry via email correspondence that he represented was supported by Staff, the OCC, and the Emergency Authorities.

18. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission, the record in this proceeding along with a written Recommended Decision.

II. FINDINGS AND CONCLUSIONS
A. Caption Motion

19. For good cause shown and in the absence of any objection, the ALJ finds and concludes that the Caption Motion filed by Budget on August 8, 2012, should be granted.

20. The caption in this proceeding is amended to read as it does in this Recommended Decision.

B. Applicable Law

21. Federal law governs designation as an ETC, and the Commission is the state regulatory agency that designates ETCs in Colorado.  Section 214(e) of the Act contains the criteria for designation as an ETC.

1. General Requirements

22. As pertinent here, § 214(e)(1) of the Act provides that, throughout its service territory, an ETC shall  
(A)
offer the services that are supported by Federal universal service support mechanisms under [§ 254(c) of the Act], either using its own facilities or a combination of its own facilities and resale of another carrier’s services (including the services offered by another eligible telecommunications carrier); and  
(B)
Advertise the availability of such services and the charges [for those services] using media of general distribution.  
See also 47 Code of Federal Regulations (CFR) § 54.201(d) (same).

23. The Federal Communications Commission (FCC) has interpreted this statute to require an applicant for ETC designation to demonstrate:  (a) an intent and ability to provide the supported services listed in 47 CFR § 54.101(a)
 throughout its designated service areas; and (b) an intent and ability to advertise its universal service offerings and the charges for those service offerings using media of general distribution.  In the Matter of Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Report and Order, FCC 97-157, 12 FCC Rcd. 8776 (1997) (Universal Service Order).

24. In addition, that statutory provision requires an ETC to offer the supported services (i.e., services supported by federal universal service mechanisms) “either using its own facilities or a combination of its own facilities and resale of another carrier’s services.”  
The FCC interpreted this language to mean that a carrier “must use its own facilities to provide at least one of the supported services,” (Universal Service Order, FCC 97-157, at ¶ 169), but the FCC did not define or specify the amount of its own facilities that a carrier must use.  
The FCC also determined that “a carrier that serves customers by reselling wholesale service [of another carrier] may not receive universal service support for those customers that it serves through resale alone.”  Id., FCC 97-157, at ¶ 174.  In 47 CFR § 54.201(e), the FCC interpreted the term “facilities” to mean “any physical component of the telecommunications network ... used in the transmission or routing of the [supported] services[.]”  As the FCC interpreted the statute in the Universal Service Order, a carrier’s facilities do not qualify as “facilities” to meet the ETC requirements in § 214(e)(1)(A) of the Act unless the facilities are used to route or to transmit supported services.
25. In 2005, the FCC provided guidance to state commissions to assist them in making their ETC designation decisions.  In the Matter of Federal-State Joint Board on Universal Service, CC Docket No. 96-45, Report and Order, FCC 05-46, 20 FCC Rcd. 6371 (2005) (ETC Designation Framework Order).
  In that Order, the FCC “encourage[d] state commissions to require all ETC applicants over which they have jurisdiction to meet the same conditions and to conduct the same public interest analysis outlined in” the ETC Designation Framework Order.  ETC Designation Framework Order, FCC 05-46, at ¶ 58.  The FCC also encouraged “states ... [to] apply these requirements in a manner that will best promote the universal service goals found in section 254(b) [of the Act].”  Id., FCC 05-46, at ¶ 60.  
It found that “these guidelines are designed to ensure designation of [ETCs] that are financially viable, [are] likely to remain in the market, [are] willing and able to provide the supported services throughout the designated service area, and [are] able to provide consumers an evolving level of universal service.”  Id.

2. Lifeline Service

In 2011, the FCC began the process of reforming and modernizing Lifeline service and Link Up.  In the Matter of Lifeline and Link Up Reform and Modernization, 
Federal-State Joint Board on Universal Service, Lifeline and Link Up, WC Docket No. 11-42, CC Docket No. 96-45, WC Docket No. 03-109, Report and Order, FCC 11-97, 26 FCC Rcd.9022 (2011) (Duplicative Program Payments Order).
  In that Order, the FCC:  (a) amended its rules “to codify the limitation that an eligible consumer may receive only one Lifeline-supported 

26. service” (id., FCC 11-97, at ¶ 8 (footnote omitted)); (b) amended its rules “to require ETCs to offer Lifeline service only to those qualifying low-income consumers who are not currently receiving another Lifeline service from that ETC or another ETC” (id.); (c) directed the FCC staff “to work with the [Universal Service Administrative Company (USAC)] to implement a process to resolve duplicative claims that is consistent with the ETCs’ Industry Duplicate Resolution Process and also includes outreach to the subscribers identified by USAC as receiving duplicative support” (id., FCC 11-97, at ¶ 13 (footnote omitted)); and (d) amended its rules to establish procedures to detect and to de-enroll subscribers with duplicate 
Lifeline-supported services (id., FCC 11-97, at ¶¶ 15-16).  Those reforms became effective in 2011.  
On November 18, 2011, as pertinent here, the FCC transformed the Universal Service Fund and promulgated ETC-related rules that, as pertinent here, affect Lifeline service.  Connect America Fund, A National Broadband Plan for Our Future, Establishing Just and Reasonable Rates for Local Exchange Carriers, High-Cost Universal Services Support, Developing an Unified Intercarrier Compensation Regime, Federal-State Joint Board on Universal Service, Lifeline and Link Up, Universal Service Reform - Mobility Fund, WC Docket No. 10-90, GN Docket No. 09-51, WC Docket No. 07-135, WC Docket No. 05-337, CC Docket No. 01-92, CC Docket No. 96-45, WC Docket No. 03-109, WT Docket No. 10-208, Report and Order and Further Order of Proposed Rulemaking, FCC 11-161, 26 FCC Rcd. 17663 (2011) 

27. (USF/ICC Transformation Order),
 petitions for review pending sub nom. In re:  FCC, 
No. 11-9581 and No. 11-9900 (10th Cir. filed Dec. 8, 2011).  By subsequent orders, the FCC has clarified the USF-ICC Transformation Order.
  
28. In the USF/ICC Transformation Order, the FCC eliminated the list of nine supported services and amended 47 CFR § 54.101(a) to specify that voice telephony service is supported by federal universal service support mechanisms.  That amendment eliminated the following functionalities as supported services:  dual tone multi-frequency signaling 
or its functional equivalent; single-party service or its functional equivalent; access to 
operator services; access to interexchange service; and access to directory assistance. 
USF/ICC Transformation Order, FCC 11-161, at ¶¶ 3, 78.  
29. That Order changed the annual reporting requirements for all ETCs that receive high-cost support (including Connect America Fund monies), moved the reporting requirements to 47 CFR § 54.313, and stated that those ETCs would no longer report pursuant to 47 CFR § 54.209.
  USF/ICC Transformation Order, FCC 11-161, at ¶ 580.  Lifeline-only ETCs remained subject to 47 CFR § 54.209.  Id., FCC 11-161, at ¶ 580 & n.955.  
30. In 2012, the FCC continued the process of reforming Lifeline service and Link Up and significantly changed the regulatory landscape for the ETCs that provide them.  In the Matter of Lifeline and Link Up Reform and Modernization, Lifeline and Link Up, Federal-State Joint Board on Universal Service, Advancing Broadband Availability Through Digital Literacy Training, WC Docket No. 11-42, WC Docket No. 03-109, CC Docket No. 96-45, WC Docket No. 12-23, Report and Order and Further Notice of Proposed Rulemaking, FCC 12-11 (rel. Feb. 6, 2012) (Lifeline Reform Order).  
31. The FCC summarized the principal reforms, and its rationale for those reforms, as follows:  
 
To make the program more accountable, the Order establishes clear goals and measures and establishes national eligibility criteria to allow low-income consumers to qualify for Lifeline based on either income or participation in certain government benefit programs.  The Order adopts rules for Lifeline enrollment, including enhanced initial and annual certification requirements, and confirms the program’s one-per-household requirement.  The Order simplifies Lifeline reimbursement and makes it more transparent.  [By this Order, the FCC] adopts a number of reforms to eliminate waste, fraud and abuse in the program, including creating a National Lifeline Accountability Database to prevent multiple carriers from receiving support for the same subscribers; phasing out toll limitation service ... support; eliminating Link Up support except for recipients on Tribal lands that are served by [ETCs] that participate in both Lifeline and the high-cost program; reducing the number of ineligible subscribers in the program; and imposing independent audit requirements on carriers receiving more than $5 million in annual support.  These reforms are estimated to save the [Universal Service] Fund up to $2 billion over the next three years.  As part of these reforms[,] we establish a savings target of $200 million in 2012 versus the program’s status quo path in the absence of reform, create a mechanism for ensuring that target is met, and put the [FCC] in a position to determine the appropriate budget for Lifeline in early 2013 after monitoring the impact of today’s fundamental overhaul of the program and addressing key issues in the Further Notice of Proposed Rulemaking ... , including the appropriate monthly support amount for the program.  Using savings from the reforms, the Order establishes a Broadband Adoption Pilot Program to test and [to] determine how Lifeline can best be used to increase broadband adoption among Lifeline-eligible consumers.  We also establish an interim base of uniform support amount of $9.25 per month for non-Tribal subscribers to simplify program administration.  
Lifeline Reform Order, FCC 12-11, at ¶ 4 (footnote omitted).  To implement the changes, the FCC changed its rules and provided guidance.  
32. Of particular relevance to this proceeding, the FCC did the following:  
amend[ed 47 CFR§] 54.202 to clarify that a common carrier seeking designation as a Lifeline-only ETC is not required to submit a five-year network improvement plan as part of its application for designation as an ETC.  In the [USF/ICC Transformation Order], the [FCC] included a new requirement in [47 CFR§] 54.202, requiring a common carrier seeking to be designated as an eligible telecommunications carrier by the [FCC] to submit a five-year plan describing proposed network improvements and upgrades.  Given that 
Lifeline-only ETCs are not receiving funds to improve or extend their networks, [the FCC saw] little purpose in requiring such plans as part of the ETC designation process.  

amend[ed 47 CFR§§] 54.201 and 54.202 ..., which govern ETC designations by states and [the FCC], respectively, to require a carrier seeking designation as a Lifeline-only ETC to demonstrate that it is financially and technically capable of providing the supported Lifeline service in compliance with all of the low-income program rules.  ...  
conclude[d] that it is appropriate to update [its] rules for federally-designated ETCs and [to] extend the requirement to all ETCs to ensure that Lifeline-only ETCs have the financial and technical ability to offer Lifeline-supported services.  Therefore, in order to ensure Lifeline-only ETCs, whether designated by the [FCC] or the states, are financially and technically capable of providing Lifeline services, [the FCC included] an explicit requirement in both [47 CFR§§] 54.202 and 54.203 that a common carrier seeking to be designated as a Lifeline-only ETC demonstrate its technical and financial capacity to provide the supported service.  Among the relevant considerations for such a showing would be whether the applicant previously offered services to non-Lifeline consumers, how long it has been in business, whether the applicant intends to rely exclusively on USF disbursements to operate, whether the applicant receives or will receive revenue from other sources, and whether it has been subject to enforcement action or ETC revocation proceedings in any state.  

delete[d 47 CFR §] 54.209 ... [and moved] those reporting requirements relevant to [federally-designated] ETCs providing Lifeline services to subpart E [of 47 CFR], which governs universal service support provided to low-income consumers.  ...  [The FCC moved] the relevant portions of [47 CFR §] 54.209, as they related to [federally-designated] ETCs offering Lifeline services, to new [47 CFR § 54.422(b)].  In particular, in order to receive support under subpart E [of 47 CFR], [a federally-designated] an ETC must provide the following information ...:  information regarding service outages, the number of complaints received per 1,000 connections, certification of compliance with applicable service quality standards and consumer protection rules, and certification that the carrier is able to function in emergency situations.  In doing so, [the FCC] streamline[d] annual reporting by eliminating reporting requirements that no longer make sense in today’s marketplace for federally-designated Lifeline providers.  

[established] targeted reporting requirements in [new 47 CFR § 54.422(a)] that ... appl[ies] to all ETCs receiving Lifeline.  First, ..., an ETC receiving low-income support must annually report the names and identifiers used by the ETC, its holding company, operating companies and affiliates, which will assist ... in the Lifeline audit program.  Second, ... every ETC receiving low-income support [must] provide to the [FCC] and USAC general information regarding the terms and conditions of the Lifeline plans for voice telephony service offered specifically for low income consumers through the program [the ETC] offered during the previous year, including the number of minutes provided, and whether there are additional charges to the consumer for service, including minutes of use and/or toll calls, which will enable [the FCC] to monitor service levels provided to low-income consumers.[Note 1017]  
Note 1017 states:  “In the event ETCs choose to offer, as an additional option to low income consumers, the Lifeline discount to other retail service offerings, including bundles, that are available to the general public as described in section IX.A [of the Lifeline Reform Order], ETCs are not required to submit the terms and conditions of such retail service offerings to the [FCC] or USAC.”  

Lifeline Reform Order, FCC 12-11, at ¶¶ 386-90 (footnotes, except Note 1017, omitted).  
33. The rule changes promulgated by the Lifeline Reform Order became effective on different dates.  Some became effective on April 1, 2012, and the remainder became effective on June 1, 2012.  Wireline Competition Bureau Notice Regarding the Effective Date of Certain Rules Adopted in the Lifeline Reform Order, WC Docket Nos. 11-42, 03-109, 12-23, and CC Docket No. 96-45, Public Notice, DA 12-689 (rel. May 1, 2012).  
34. Section 40-3.4-105, C.R.S., contains eligibility criteria for low-income telephone assistance.  Rule 47 CFR §§ 54.409(a) and (b) establish uniform eligibility criteria for the Lifeline program that are not wholly consistent with § 40-3-105, C.R.S.  
35. On April 6, 2012, the Commission filed with the FCC a petition for a temporary waiver of 47 CFR §§ 54.409(a) and (b) that would allow Lifeline eligibility to be determined under the § 40-3.4-105, C.R.S., criteria through July 1, 2013.  The purpose was to provide time for the Colorado General Assembly to consider whether to change the § 40-3.4-105, C.R.S., eligibility criteria to make them consistent with the 47 CFR §§ 54.409(a) and (b) criteria.  On May 31, 2013, the FCC granted the requested waiver through April 1, 2013.
  
In the Matter of Lifeline and Link Up Reform and Modernization, Lifeline and Link Up, Federal-State Joint Board on Universal Service, Advancing Broadband Availability Through Digital Literacy Training, WC Docket No. 11-42, WC Docket No. 03-109, CC Docket No. 96-45, WC Docket No. 12-23, Waiver Order, DA 12-863 (rel. May 31, 2012) at ¶ 16 (Waiver Order).  
36. On April 25, 2012, the United States Telecommunications Association (USTelecom) filed with the FCC a petition for temporary waiver of 47 CFR §§ 54.407(d), 54.410(b)(2), and 54.402(c)(2).  These rules require an ETC to obtain from the state a signed certification from a subscriber prior to seeking reimbursement for that subscriber.  
USTelecom filed the petition on behalf of ETCs that provide Lifeline service in a number of states, including Colorado.  
37. The FCC granted  
a waiver from [47 CFR §§] 54.410(b)(2)(ii) and 54.410(c)(2)(ii) and portions of [47 CFR §§] 54.407(d) with respect to ETCs in those states in which the state Lifeline administrator or other state agency manages subscriber eligibility and is unable to modify, in the short term, its processes for ETCs to come into compliance with these rules.[Note 21]  We also grant, on our own motion, a waiver from the corresponding [47 CFR §] 54.410(e) requirement for these same states to provide a copy of certification forms to ETCs.[Note 22]  For the duration of this waiver, the ETCs in these states may seek reimbursement without having received certification forms from the state. [Note 23]  

Note 21 states:  “We waive only the portion of [47 CFR §] 54.407(d) that requires the ETC to have obtained a valid certification form from each of its subscribers for whom it is receiving reimbursement in those instances where the state makes the initial eligibility determination.  ETCs in the waiver states must remain in compliance with all of our other rules, including the obligation to obtain subscriber certifications from consumers prior to seeking reimbursement in those instances not covered by the scope of our waiver.  See 47 C.F.R § 54.407(d).”  

Note 22 is omitted.  

Note 23 states:  “We clarify that, as narrowed by USTelecom, these waivers do not apply to states or the ETCs in those states in those instances where the state does not make the initial determination of subscriber eligibility for income or a qualifying program.  …  For example, in Florida, the state only makes eligibility determinations with respect to income, SNAP, TANF and Medicaid, but not other programs such as Federal Public Housing assistance.  …  Therefore, this waiver is only applicable to Florida when subscribers qualify based on income, SNAP, TANF and Medicaid.”  

Waiver Order, DA 12-863, at ¶ 3.  The FCC granted the waivers through December 1, 2012, at the latest.
  Id., DA 12-863, at ¶ 4.  Notification and recordkeeping requirements continue in effect.  Id., DA 12-863, at ¶ 5.  

As a general rule, a state regulatory commission may impose requirements or conditions on the granting of an ETC designation that go beyond the FCC’s recommendations.  ETC Designation Framework Order, FCC 05-46, at ¶ 30.  The safe harbor of § 253(b) of the Act preserves a state’s ability to impose requirements necessary to preserve and to advance universal service, provided three criteria are met:  (a) the requirement must be competitively neutral; (b) the requirement must be consistent with § 254 of the Act; and (c) the requirement must be necessary to preserve and to advance universal service.  In the Matter of Federal-State Joint Board on Universal Service and In the Matter of Western Wireless Corporation Petition for 

38. Preemption of an Order of the South Dakota Public Utilities Commission, CC Docket No. 96-45, Declaratory Ruling, FCC 00-248, 15 FCC Rcd. 15168 (2000) (Western Wireless Declaratory Order).
  A state’s statute, regulation, or legal requirement
 runs afoul of § 253(b) of the Act if that requirement “may prohibit or have the effect of prohibiting the ability of any entity to provide any interstate or intrastate telecommunications service.”  Section 253(a) of the Act.  
39. In the Lifeline Reform Order, the FCC did not address this general rule governing designation of an ETC.  Consequently, the ALJ finds that, in this proceeding, it is appropriate to follow the FCC’s guidance in the ETC Designation Framework Order and in the Western Wireless Declaratory Order
3. “Own Facilities” Forbearance

40. On December 23, 2011, the FCC affirmed that, to meet the requirements of § 214(e)(1) of the Act, a carrier must use its own facilities to provide voice telephony as defined in 47 CFR § 54.101(a).  Order on Reconsideration, FCC 11-189, at ¶ 4.  As a result, a 
Lifeline-only ETC did not meet the “own facilities” requirement of § 214(e)(1) of the Act if that ETC’s only facilities are those used to provide functions that are not supported by voice telephony service as defined in 47 CFR § 54.101(a).  The FCC noted that a Lifeline-only ETC could file a petition for forbearance from the “own facilities” requirement.  
Forbearance refers to ¶ 10 of the Act (47 U.S.C. § 160).  That statutory provision requires the FCC to forbear from applying any provisions of the Act or any regulation to a telecommunications service or class of telecommunications services, or to a telecommunications

41. carrier or to class of telecommunications carriers, in some or any of its or their geographic markets if the FCC determines that the three conditions contained in § 10(a) of the Act are satisfied.  
42. In the Lifeline Reform Order, the FCC made the “own facilities” forbearance decision.  See generally id., FCC 12-11,  at ¶¶ 361-83 (discussion of “own facilities” forbearance decision).  The FCC determined, on its own motion and for the following reasons, that it would  
forbear ... from applying the ... facilities requirement of [§ 214(e)(1)(A) of the Act] to ... carriers that are, or [that] seek to become, Lifeline-only ETCs, subject to the following conditions:  (1) the carrier must comply with ... 911 requirements [as specified in the Lifeline Reform Order] ...; and (2) the carrier must file, and the [Wireline Competition Bureau (Bureau)] must approve, a compliance plan providing specific information regarding the carrier’s service offerings and outlining the measures the carrier will take to implement the obligations contained in [the Lifeline Reform Order] as well as further safeguards against waste, fraud and abuse the Bureau may deem necessary.  The review and approval of all compliance plans is a critical element of [the FCC’s Lifeline Reform Order].  These conditions will give the states and the [FCC] the ability to evaluate the Lifeline providers’ offerings to low-income consumers and adherence with program rules before such companies may receive any Lifeline funds.  At the same time, this grant of forbearance will re-allocate administrative resources that would otherwise be devoted to evaluating forbearance petitions subject to a statutory timeframe, resources that can otherwise be utilized to improve and [to] oversee the Lifeline program.  

Lifeline Reform Order, FCC 12-11, at ¶ 368 (footnotes omitted).  The FCC described the 911 requirements and the compliance plan to be submitted to the Bureau for approval.  

43. With respect to the 911 requirements, the FCC stated:  
Given the importance of public safety, we condition this grant of forbearance on each carrier’s compliance with certain obligations as an ETC.  Specifically, our forbearance from the facilities requirement of [§ 214(e) of the Act] is conditioned on each carrier:  (a) providing its Lifeline subscribers with 911 and E911 access, regardless of activation status and availability of minutes; (b) providing its Lifeline subscribers with E911-compliant handsets and replacing, at no additional charge to the subscriber, noncompliant handsets of Lifeline-eligible subscribers 

who obtain Lifeline-supported services; and (c) complying with conditions (a) and (b) starting on the effective date of this Order.  

Lifeline Reform Order, FCC 12-11, at ¶ 373 (footnotes omitted).  
44. With respect to the compliance plan requirement, the FCC stated:  
[I]n addition to the requirements currently imposed on all ETCs that participate in the Lifeline program, including those [adopted in the Lifeline Reform Order], we condition this grant of forbearance from the “own facilities” requirement by requiring each carrier to submit to the Bureau for approval a compliance plan that (a) outlines the measures the carrier will take to implement the obligations contained in [the Lifeline Reform Order], including but not limited to the procedures the ETC follows in enrolling a subscriber in Lifeline and submitting for reimbursement for that subscriber from the Fund, materials related to initial and ongoing certifications and sample marketing materials, as well as further safeguards against waste, fraud and abuse the Bureau may deem necessary; and (b) provides a detailed description of how the carrier offers service, the geographic areas in which it offers service, and a description of the carrier’s various Lifeline service plan offerings, including subscriber rates, number of minutes included and types of plans available.  

45. Lifeline Reform Order, FCC 12-11, at ¶ 379.  As pertinent here, the FCC stated:  “No designations shall be granted for any pending or new Lifeline-only ETC applications filed with the states ... after December 29, 2011, and carriers shall not receive reimbursement from the program, until the Bureau approves their compliance plans.”  Id., FCC 12-11, at ¶ 380.

C. Stipulation and Settlement Agreement

46. Budget’s Application sought designation as an ETC for the limited purpose of receiving universal service support for low-income customers in Colorado by offering Lifeline basic universal service in designated service areas in Colorado, encompassing all areas directly served by the underlying Verizon Wireless (Verizon) network, as described in the list identified as Attachment 1 to the Stipulation.
  The service areas are comprised of non-rural exchanges of the Incumbent Local Exchange Carrier (ILEC) Qwest Corporation in Colorado.

47. Contemporaneous with its Application, Budget requested a waiver of three Commission rules.  The first waiver involves 4 CCR 723-2-2187(d)(III) which requires an applicant for ETC designation to provide “[a] description of the service area for which the applicant seeks designation as an ETC.  The application shall include either a description of such service area by metes and bounds or the underlying carrier’s exchange area map displaying the applicant’s service area.”  

48. The parties stipulate that Budget is a beneficial user of the Verizon network.  Much of Verizon’s Colorado network is located along interstate highways I-25, I-70, and I-76.  Consequently, Verizon’s physical network does not precisely correlate within metes and bounds.  Budget did provide a listing of Colorado ILEC exchanges that fall within Verizon’s underlying coverage area.

49. In addition, Budget seeks a waiver of 4 CCR 723-2-2187(d)(VII) which requires an applicant for ETC designation to “advertise in media of general distribution and shall place customer guide pages in the ‘White Pages’ directory within the ETC’s service area.  Such customer guide pages shall indicate that the ETC offers the supported services identified by federal law within its ETC service area to all who request such service within that area.”

50. The parties stipulate that as a wireless carrier, Budget does not publish a White Pages directory and wireless numbers are generally not published in any directory pursuant to industry practice.  In addition, Budget promotes its Lifeline service offerings throughout its service area through various media and direct mail campaigns aimed at effectively notifying customers of the availability of Budget Lifeline service.

51. Finally, Budget seeks a waiver of Rules 4 CCR 723-2-2187(f)(II)(H), (L), and 2187(D)(XIII) which require the submission of a detailed exhibit showing network expansion plans paid for by high cost funds and expenses in areas where Budget has been designated an ETC.  The parties seek this waiver since Budget does not seek high cost Universal Service Fund support for the construction of its network.

52. The parties stipulate that Budget’s Lifeline program furthers the statutory goal that basic service be available and affordable to all citizens of Colorado.  In addition, its Lifeline product offering provides an additional choice of another provider offering service for 
low-income consumers, represents a significant benefit for those consumers, and is in the public interest.  

53. In addition to the above mentioned stipulations, the parties further stipulate and agree that Budget has shown good cause that its Lifeline offering as described in Attachment 3 meets all applicable state and federal requirements, and its ETC designation for Colorado 
low-income universal service purposes will serve the public interest.

54. The ALJ is inclined to accept the Stipulation with one exception.  As noted above, the ALJ inquired regarding the applicability of Commission Rule 2304(b)(IV) to Budget’s ETC offering.  This provision requires that in the event that a customer’s basic local exchange service is interrupted and remains out of service for 8 or more hours during a continuous 24-hour period after being reported by the customer, or is found to be out of order by the local exchange carrier (LEC), then appropriate adjustments shall be made to the customer’s bill in the form of, at a minimum, a proportional credit for the time of the interruption.

55. Budget, with consent of the intervenor parties, responded that the service interruption adjustment requirement should not be applicable to its Lifeline service by operation of Rule 2304(b)(IV)(B)(ii) which states that an adjustment is not required for the loss of service on account of a “malfunction of facilities other than those under the control of the LEC.”  Budget maintains that, as a reseller of Verizon’s network without facilities of its own, it need not provide any adjustment for interruptions.

56. While Budget’s response identifies language that is technically consistent with its business model, the ALJ finds that this interpretation is counter to the intent of the Rule and contrary to the public interest. 

57. ETC status, which Budget seeks, requires the carrier to provide service to customers that conforms to certain requirements.  In Colorado, under Rule 2304, one of those requirements is that customers can expect a reliable communications network in exchange for payment of their bill.  When the network fails and service is interrupted for an extended period, the customer may expect an appropriate adjustment unless the outage results from some act by the customer, a natural disaster, or malfunction of facilities beyond the control of the carrier.  This expectation and the other fundamental protections afforded by the Commission’s rules should not vary according to which carrier a customer selects.

58. Because Budget owns no facilities and relies entirely on Verizon for the technical requirements of a network, Budget maintains that it cannot be held responsible for a service interruption.  However, Budget’s customers have no relationship with Verizon and therefore, under Budget’s interpretation, have no recourse in the event of a facilities-related outage.  

59. The ALJ finds that the exemption carved out by Rule 2304(b)(IV)(B)(ii) did not contemplate a service model where the carrier is simply a reseller with absolutely no facilities of its own.  To apply the Rule in the manner that Budget advocates would substantially nullify the protection that the Rule is intended to provide.

60. Moreover, Budget is specifically targeting low-income Lifeline customers in order to receive universal fund support for its offering.  These customers, by virtue of their limited economic resources, are more vulnerable to the effects of service outages and more sensitive to the value that is lost when they are required to pay full price for a service that was unavailable for an extended period.

61. For the foregoing reasons, the ALJ finds and concludes that granting the application without affording customers the protection of Rule 2304 is contrary to the public interest.  Although Budget may not have control over the facilities of Verizon, Budget selected Verizon, it must be assumed, with due consideration for the reliability of Verizon’s network.  Additionally, it is possible and perhaps likely that Budget’s contract with Verizon includes provisions related to network reliability and facility failures.  If Budget can be protected against extended service outages, then its customers can be as well.

62. As a condition of granting the application, the ALJ finds that the public interest dictates that an adjustment be available to customers in the event of a service outage caused by failure of equipment under Verizon’s control.  Because Budget’s plans are prepaid, Budget will be required to amend the Operating Procedures (Attachment 2 to the Stipulation) to include a statement that in the event a Lifeline customer in Colorado experiences a service interruption for a time period that meets or exceeds the threshold in Rule 2304(b)(IV), Budget will extend that customer’s service for a period of time equal to the loss of service.

63. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.  

III. ORDER
A. The Commission Orders That:

1. The Motion to Modify Caption filed on August 8, 2012, is granted.
2. The Joint Motion to Approve the Stipulation and Settlement Agreement filed October 31, 2012 is granted consistent with the discussion above.
3. Subject to Ordering Paragraph No. 4, the Stipulation and Settlement Agreement, including Attachments 1 through 4 to the Stipulation and Settlement Agreement, filed by Budget Prepay, Inc., doing business as Budget Mobile (Budget); the Adams County E​911 Emergency Telephone Service Authority; the Arapahoe County E​911 Emergency Communications Service Authority; the Jefferson County E​911 Emergency Communications Service Authority; the Colorado Office of Consumer Counsel; and Trial Staff of the Colorado Public Utilities Commission (attached to this Decision as Appendix A and incorporated herein by reference), is accepted and approved.
4. The Application of Budget for designation as an Eligible Telecommunications Carrier (ETC) is granted upon the following conditions:

a.
Budget shall not seek Federal universal service high cost support or Colorado High Cost support in its service area;

b.
Approval of Budget’s forbearance compliance plan application submitted to the Federal Communications Commission;

c.
Budget shall amend its Operating Procedures consistent with Section II, Paragraph No. 62, herein above;

d.
Budget shall provide its ETC Lifeline universal service offerings in Colorado pursuant to the Stipulation and Settlement Agreement including attachments, in compliance with this Recommended Decision;

e.
Budget shall submit all reports, fees, surcharges, and any other obligation due and owing to the Colorado Public Utilities Commission.

5. Budget shall make a filing demonstrating Federal Communications Commission approval of its forbearance compliance plan application.  Should Budget fail to make such a filing within six months of the effective date of this Recommended Decision, then Ordering Paragraph Nos. 2 through 4 shall be void.  Additional time for such filing may be granted upon good cause.

6. Commission Rule 4 Code of Colorado Regulations (CCR) 723-2-2187(d)(III) is waived for purposes of this limited designation as an ETC.

7. Commission Rule 4 CCR 723-2-2187(d)(VII) is waived for purposes of this limited designation as an ETC.

8. Commission Rules 4 CCR 723-2-2187(f)(II)(H) and (L) and 4 CCR 
723-2-2187(D)(XIII) are waived for purposes of this limited designation as an ETC.

9. Docket No. 12A-507T is closed

10. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

11. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

12. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEITH J. KIRCHUBEL
________________________________
                     Administrative Law Judge



�  Originally, Budget’s d/b/a was incorrectly identified as “Budget Phone, Inc.” in the application.  The correction of the caption to reflect the d/b/a as “Budget Mobile” is discussed herein below.


�  Mr. Donahue is the Chief Financial Officer of Budget.  This filing also included Confidential Exhibits DD-5, and DD-6. 


� Rule 4 CCR 723-2-2187(a) incorporates these criteria.  


� As discussed below, effective April 2, 2012, 47 CFR § 54.101(a) requires an ETC to offer voice telephone services that must provide “voice grade access to the public switched network or its functional equivalent; minutes of use for local service provided at no additional charge to end users; access to the emergency services provided by local government or other public safety organizations, such as 911 or enhanced 911, to the extent the local government in an [ETC’s] service area has implemented 911 or enhanced 911 systems; and toll limitation service to qualifying low-income consumers as provided in subpart E of” 47 CFR Part 54.  


� Citations in this Decision to the Universal Service Order are to FCC 97-157 (rel. May 8, 1997).  There are no parallel citations to 12 FCC Rcd. 887 (1997).  


�  Citations in this Decision to the ETC Designation Framework Order are to FCC 05-46 (rel. March 17, 2005).  There are no parallel citations to 20 FCC Rcd. 6371 (2005).  


�  Citations in this Decision to the Duplicative Program Payments Order are to FCC 11-97 (rel. June 21, 2011).  There are no parallel citations to 26 FCC Rcd. 9022 (2011).  


� Citations in this Decision to the USF/ICC Transformation Order are to FCC 11-161 (rel. Nov. 18, 2011).  There are no parallel citations to 26 FCC Rcd. 17663 (2011).  


� There are at least three subsequent orders:  (a) the Order on Reconsideration (Connect America Fund, A National Broadband Plan for Our Future, Establishing Just and Reasonable Rates for Local Exchange Carriers, High-Cost Universal Services Support, Developing an Unified Intercarrier Compensation Regime, Federal-State Joint Board on Universal Service, Lifeline and Link Up, Universal Service Reform - Mobility Fund, WC Docket No. 10-90, GN Docket No. 09-51, WC Docket No. 07-135, WC Docket No. 05-337, CC Docket No. 01-92, CC Docket No. 96-45, WC Docket No. 03-109, WT Docket No. 10-208, Order on Reconsideration, FCC 11-189 (rel. Dec. 23, 2011)); (b) the Second Order on Reconsideration (Connect America Fund, A National Broadband Plan for Our Future, Establishing Just and Reasonable Rates for Local Exchange Carriers, High-Cost Universal Services Support, Developing an Unified Intercarrier Compensation Regime, Federal-State Joint Board on Universal Service, Lifeline and Link Up, Universal Service Reform - Mobility Fund, WC Docket No. 10-90, GN Docket No. 09-51, WC Docket No. 07-135, WC Docket No. 05-337, CC Docket No. 01-92, CC Docket �No. 96-45, WC Docket No. 03-109, WT Docket No. 10-208, Second Order on Reconsideration, FCC 12-47 �(rel. April 25, 2012)); and (c) the Wireline Competition Bureau revision and clarification of the rules promulgated in the USF/ICC Transformation Order (Connect America Fund, A National Broadband Plan for Our Future, Establishing Just and Reasonable Rates for Local Exchange Carriers, High-Cost Universal Services Support, Developing an Unified Intercarrier Compensation Regime, Federal-State Joint Board on Universal Service, Lifeline and Link Up, Universal Service Reform - Mobility Fund, WC Docket No. 10-90, GN Docket No. 09-51, WC Docket No. 07-135, WC Docket No. 05-337, CC Docket No. 01-92, CC Docket No. 96-45, WC Docket No. 03-109, WT Docket No. 10-208, Order, DA 12-298 (rel. Feb. 27, 2012)).  


� That section contained reporting and certification requirements for entities designated as ETCs by the FCC.  


�  An extension of this waiver may be sought.  Waiver Order, DA 12-863, at ¶ 16 & n.45.  


�  Extension of these waivers may be sought.  Waiver Order, DA 12-863, at ¶ 4.  


� Citation in this Decision to the Western Wireless Declaratory Order is to FCC 00-248 (rel. Aug. 10, 2000).  There are no parallel citations to 15 FCC Rcd. 15168 (2000).  


� The term legal requirement includes a state commission order or condition that is binding on the carrier seeking ETC designation.  Western Wireless Declaratory Order, FCC 00-248, at ¶ 11.  


�  Attachment 1 to the Stipulation differs from the original list of exchanges included with the application in that the following exchanges were deleted due to the inability of Budget to provide service to the entire exchange: Allenspark, DeBeque, Elbert, and Leadville.
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