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I. statement

1. This proceeding was initiated on January 19, 2012, when the Complainant, Amy Heiden (Heiden), filed a formal complaint (Complaint) with the Colorado Public Utilities Commission (Commission) against Respondent, Colorado Frame & Suspension Inc. (Colorado Frame).

2. On January 19, 2012, the Commission entered its Order to Satisfy or Answer and issued an Order Setting Hearing and Notice of Hearing scheduling a hearing in this matter on March 5, 2012, in Denver, Colorado.  

3. On February 9, 2012, the Response to Formal Complaint was filed by Colorado Frame.

4. By Decision No. R12-0188-I, issued February 22, 2012, the hearing was rescheduled.

5. Complainant and Respondent are the only parties to this proceeding.  

6. At the assigned place and time, the undersigned Administrative Law Judge (ALJ) called the matter for hearing.  All parties appeared and participated in the hearing.  Ms. Heiden appeared pro se and testified on her own behalf.  Respondent appeared pro se through 
Mr. Brian Carter, President of Colorado Frame.  Mr. Carter testified on behalf of Colorado Frame. Exhibits 2 and 3 were identified, offered, and admitted into evidence.  Exhibits 1 and 4 were identified and offered, but not admitted.
7. Pursuant to § 40-6-109, C.R.S., the ALJ transmits to the Commission the record of this proceeding, this recommended decision containing findings of fact and conclusions thereon, and a recommended order.

II. FINDINGS AND CONCLUSIONS

8. Except as otherwise provided by statute, the Administrative Procedure Act imposes the burden of proof in administrative adjudicatory proceedings upon "the proponent of an order."  § 24-4-205(7), C.R.S.  Ms. Heiden is the proponent of the order because she commenced the proceeding and seeks an order for relief pursuant to the Complaint.  Rule 1500 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.  Ms. Heiden bears the burden of proof by a preponderance of the evidence.  
Section 13-25-127(1), C.R.S.; Rule 1500 of the Rules of Practice and Procedure, 4 CCR 723-1.  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Department of Revenue, 717 P.2d 507 (Colo. App. 1985).  A party has met this burden of proof when the evidence, on the whole, slightly tips in favor of that party.

9. Ms. Heiden summarized the events that occurred late during the evening of December 29, 2011, or in the early morning of December 30, 2011. 

10. She and her husband parked their car to attend a concert.  When they returned to where the vehicle had been parked.  It was not there.  Believing that the car had been towed, Ms. Heiden attempted to locate a sign providing notification of the tow company that towed the vehicle. After substantial effort, she was able to locate a sign. Due to darkness, she was unable to photograph the sign.

11. Both Mr. and Ms. Heiden made telephone calls to Colorado Frame wanting to retrieve the car.  Mr. Carter recalls receiving calls from both of them. 

12. Complainant maintains that the person answering the telephone was rude, stated that they closed at midnight, and hung up on them.  Several additional telephone calls were attempted, but were unanswered.

13. Ms Heiden testified that she used a policeman’s telephone to place another call to Colorado Frame to specifically request an after-hours release.  The policeman did not testify at hearing. She states that after her identity was determined she was hung up on again.

14. Ms. Heiden makes several references to cellular telephone calls and representations that information appears on the associated bills. However, no corroborating evidence was provided.

15. Not being able to retrieve their car that evening, Mr. and Mrs. Heiden hired a taxicab to transport them to their home at a cost of $72.70, plus an additional 20 percent cash tip.

16. Ms. Heiden testified that her husband made recordings of his conversations with Respondent representatives. She transcribed the content of those recordings, but did not create the recording and was not present at the time of recording.  Those transcriptions were marked for identification as Exhibits 1 and 4. Upon objection, Exhibits 1 and 4 were not admitted into evidence.  Mr. Heiden, whom she says made the recordings, was not available to testify.

17. Ms. Heiden was clearly upset that cash was required for the release of the vehicle, for the manner in which her telephone calls seeking information were handled, and that she was hung up on several times. She maintains that she would have retrieved the vehicle the night it was towed, if given the opportunity.
18. Mr. Carter maintains that the car was illegally parked on property owned by the National Historical Trust. The property is monitored for those parking without authorization. The Heidens parked at the property leading to it being towed by Colorado Frame.

19. Mr. Carter testified that he was answering incoming telephone calls at times relevant to the Complaint.  He specifically noted that calls are forwarded to his cellular telephone.  All calls not personally answered go to voicemail. The outgoing message on the voicemail service provides the address for retrieval of vehicles and additional instructions.
20. On the night at issue, Colorado Frame towed three vehicles, one of which was released the night of the tow.

21. Mr. Carter spoke to Mr. Heiden twice and Ms. Heiden once. He felt like he explained everything necessary for the retrieval of their vehicle. Mr. Carter explained that there is a $66 after-hour release fee. Ms. Heiden testified that perhaps as many as a dozen calls were placed to the company, but the remaining calls were not answered.

22. No voicemails were received from Ms. Heiden.  She responds that she did not leave voicemails because she wanted to speak to a person. She more likely than not ignored or did not listen to the instructions on the answering machine for retrieval of the vehicle.

23. Mr. Carter explained that when a caller gets belligerent or circumstances seem to escalate, he will stop answering phone numbers recognized by caller ID in an attempt to diffuse a situation. Once instructions for release of vehicle are given, he will not answer after receipt of "several" calls. 

24. Ms. Heiden maintains that she was told the company was closed and she was not given an opportunity to obtain an after-hours release of her vehicle. She maintains that she was only given a partial address for retrieval of the vehicle, despite the fact that approximately nine calls went to a voicemail service that would have provided a complete address.

25. The evidence of record leaves largely a “he said, she said” story.  The rates and charges for a nonconsensual tow, at issue here, were charged in accordance with Rules 6511(d), (f), (g), and (h), Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6.  Rule 6512 does not require Colorado Frame to accept payment by means other than cash under the circumstances present.  While Ms. Heiden is clearly strong in her conviction of what she believes occurred during times relevant, it is found that she failed to meet the required burden of proof to prevail in this proceeding.  While questions and concerns are raised as to appropriate business practices, she failed to show, more likely than not, that Respondent violated any Commission rule or Colorado law.

III. ORDER
A. The Commission Orders That:

1. The Complaint by Amy Heiden against Colorado Frame and Suspension, Inc. is dismissed.

2. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

3. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a)
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.


b)
If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

4. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded. 
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