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I. BY THE COMMISSION

A. Statement, Findings, and Conclusions

1. This matter comes before the Commission for consideration of a Notification of the Transfer of Certificates of Public Convenience and Necessity (CPCN) PUC Nos. 44908, 47967, and L52393, and Permit Nos. B-9941, ORC-00191 (Notification), and CSB-00179 filed by CUSA BCCAE, LLC, doing business as Black Hawk Central City Ace Express (Ace Express) and Evergreen Trails, Inc., doing business as Horizon Coach Lines (Evergreen Trails) on August 14, 2012.

2. Evergreen Trails, in the Notification, states as follows:

This notification of transfer of the referenced intrastate operating authority as described in the caption of this filing is being filed for record purposes only.  There are no present [Commission] Rules governing notification to the Commission of transfers of state-issued operating authorities under federal law at 49 U.S.C. § 14303, which provides, as pertinent to this Commission’s jurisdiction:

(a)
Approval required. - The following transactions involving motor carriers of passengers subject to jurisdiction under subchapter I of chapter 135 may be carried out only with the approval of the [STB] Board:

(1)
Consolidation or merger of the properties or franchises of at least 2 carriers into one operation for the ownership, management, and operation of the previously separately owned properties;
(2)
A purchase, lease or contract to operate property of another carrier by any number of carriers.

***

(f)
Effect of approval. - A carrier or corporation participating in or resulting from a transaction approved by the Board under this section, or exempted by the Board from the application of this section pursuant to section 13541, may carry out the transaction, own and operate property, and exercise control or franchises acquired through the transaction without the approval of a State authority. [emphasis added.]
This Commission has previously recognized that state laws relating to the transfer of intrastate authorities is preempted by 49 U.S.C. § 14303(f).  See Order Recognizing Transfer of Certificate of Public Convenience and Necessity PUC No. 7321, Docket No. 08M-406CP, Decision No. C08-1078 (adopted October 9, 2008) (“Transfer of PUC No. 7321”).

Bolding and Italics in original.  Underscore added.
3. Evergreen Trails also states that the transfer of Ace Express’ assets is part of a larger ongoing proceeding in a U. S. Bankruptcy Court in which it and a related company are acquiring the assets of 12 motor carrier subsidiaries owned by Coach America Holdings, Inc. (Coach America).
4. Coach America owns 12 motor carrier companies, with subsidiaries based in various locations in the United States.  Ace Express is one of the 12 motor carrier companies, wkth subsidiaries owned by Coach America.  Coach America filed a voluntary petition for relief under Chapter 11 of the Bankruptcy Code on January 3, 2012, with the U.S. Bankruptcy Court of the District of Delaware.  Coach America subsequently filed a Motion to sell all of its assets in the U.S. Bankruptcy Court on January 13, 2012.

5. The U.S. Bankruptcy Court issued an Order on May 24, 2012, approving and authorizing the sale of the assets of Coach America to Transportation Management Services, Inc. (TMS).  The assets to be acquired by TMS
 included the intrastate authorities of Ace Express.

6. On June 4, 2012, Frank Sherman together with FSCS Corporation, TMS West Coach, Inc., Evergreen Trails, and Cabana Coaches, LLC (Applicants) filed an application with the Surface Transportation Board (STB) to acquire the assets of 12 separate interstate motor passenger common carrier subsidiaries of non-carrier Coach America and to consolidate certain of those assets into Evergreen Trails and others into Cabana Coaches, LLC.  The STB, in a decision served on June 29, 2012, granted the Applicants authority on an interim basis to acquire management control of the assets of the Coach America subsidiaries.  The Applicants were granted permanent authority to acquire the assets of the Coach America subsidiaries by the STB in a decision served on September 6, 2012.

7. In the Notification filed on August 14, 2012, Evergreen Trails identifies the intrastate authorities of Ace Express as CPCN PUC Nos. 44908, 47967, and L52393, and Permit Nos. B-9941, ORC-00191, and CSB-00179.  CPCN PUC Nos. 44908 and 47967, and Permit No. B-9941 were issued to Ace Express by the Commission.  Ace Express may, under CPCN PUC Nos. 44908 and 47967, provide intrastate scheduled and call-and-demand passenger transportation between points in Colorado.  Ace Express may, under Permit No. B-9941, provide intrastate contract carrier service between points in the Denver metro area for United Airlines, Inc.

Evergreen Trails also requests the transfer of CPCN PUC No. L52393.  However, Casino Transportation, Inc., the previous owner of CPCN PUC No. 52393, filed an application in 2008 to lease a portion of CPCN PUC No. 52393 to Ace Express.  The lease of a portion of CPCN PUC No. 52393 to Ace Express was granted by Decision No. C08-0573, Docket No. 08A-137CP-Lease issued June 10, 2008.  Casino Transportation, Inc. subsequently filed an application in 2011 to transfer CPCN PUC No. 52393 to Ace Express.  The transfer of CPCN PUC No. 52393 to Ace Express was granted by Decision No. C11-1171, 
Docket No. 11A-691CP-Transfer issued November 1, 2011.  The authority named in 
CPCN PUC No. 52393 was consolidated by Decision No. C11-1171 into CPCN PUC No. 47967.  As a result of the consolidation, CPCN PUC No. 52393 was canceled. Therefore, 
CPCN PUC No. 52393 cannot be transferred to Evergreen Trails.

8. Ace Express may provide off-road scenic charter service under Permit 
No. ORC-00191 and charter bus service under Permit No. CSB-00179.  Both of these permits are defined as limited regulation by § 40-10.1-301, C.R.S., and were issued to Ace Express by the Commission.

9. Evergreen Trails argues that, pursuant to 49 U.S.C. § 14303, only the STB and not the Commission must approve the requested transfer of state issued operating authorities.  Therefore, Evergreen Trails asks that the Commission recognize the transfers and update its records accordingly.

10. We find good cause to recognize the transfer of CPCN PUC Nos. 44908 and 47967, and Permit Nos. B-9941, ORC-00191, and CSB-00179.  

II. ORDER

A. The Commission Orders That:

1. The Notification of the Transfer of Certificates of Public Convenience and Necessity (CPCN) PUC Nos. 44908, 47967, and L52393, and Permit Nos. B-9941, ORC-00191, and CSB-00179 filed by CUSA BCCAE, LLC, doing business as Black Hawk Central City Ace Express (Ace Express) and Evergreen Trails, Inc., doing business as Horizon Coach Lines (Evergreen Trails) is noted, consistent with the discussion above.

2. Evergreen Trails shall operate in accordance with all applicable Commission rules and regulations.
3. Ace Express shall file a terminating annual report from the first of January, 2012, to the date of this Order.

4. Evergreen Trails shall not commence operation until it has:  
(a)
caused proof of insurance (Form E or self-insurance) or surety bond (Form G) coverage to be filed with the Commission in accordance with applicable rules; 

(b)
paid to the Commission, the motor vehicle fee ($5) for each vehicle to be operated under authority granted by the Commission, or in lieu thereof, paid the fee for such vehicle(s) pursuant to the Unified Carrier Registration Agreement; 

(c)
filed an adoption notice that adopts as its own the currently effective tariffs and time schedules of Ace Express; 

(d)
paid the applicable issuance fee ($5); 

(e)
filed an acceptance of transfer form, executed by both Ace Express and Evergreen Trails; and,

(f)
received notice in writing from the Commission that it is in compliance with the above requirements and may begin service.
5. Ace Express and Evergreen Trails are requested to comply with the requirements of this Order within 60 days of its effective date.  For good cause shown, the Commission may grant additional time for compliance if the request for additional time is filed within the 60 days.

6. Within six months of the Mailed Date of this Order, Evergreen Trails shall file an advice letter, tariffs, and time schedules in its own name.

7. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the Commission mails or serves this Order.
8. This Order is effective on its Mailed Date.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
September 12, 2012.
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________________________________

Commissioners




� Evergreen Trails, in its Notification, states the asset purchase agreement filed with and approved by the U.S. Bankruptcy Court, grants TMS, an affiliate of Evergreen Trails, the right to purchase the assets of Coach America.  However, the application filed with the STB assigns the right to purchase the assets of Coach America to either Evergreen Trails or to Evergreen Trails’ parent company (FSCS Corporation).  Coach America’s assets are to be consolidated into Evergreen Trails.





6

_1409141283.doc
[image: image1.png]Lo




[image: image2.png]





 












