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iN THE MATTER OF THE APPLICATION OF THE CITY OF BOULDER FOR the AUTHORITY TO IMPROVE the EXISTING ROADWAY AND MEDIAN, CONSTRUCT A MULTI-USE PATH ON THE NORTH SIDE OF THE CROSSING, INSTALL TEMPORARY GATES AND FLASHERS DURING CONSTRUCTION PHASING, AND RELOCATE the EXISTING GATES AND FLASHERS IN THE SOUTHWEST AND NORTHEAST QUADRANTS OF THE CROSSING IN THE FINAL PHASE OF CONSTRUCTION AT the CROSSING OF THE BURLINGTON NORTHERN SANTA FE RAILROAD AT PEARL PARKWAY, CITY OF BOULDER, BOULDER COUNTY, COlorado DOT #244-815B.
commission order deeming application complete and Granting application
Mailed Date:  
August 17, 2012
Adopted Date: 
August 15, 2012

I. by the commission

A. Statement

1. This matter comes before the Commission for consideration of an application (Application) filed by the City of Boulder (Boulder) on June 26, 2012, requesting authority to make improvements to the existing roadway and median, construction of a multi-use path on the north side of the crossing, installation of temporary gates and flashing lights during construction phasing, relocation of existing gates and flashing lights in the southwest and northeast quadrants of the crossing to account for curb alignment changes in the final phase of construction, and installation of signage and pavement markings at the crossing of Pearl Parkway with the tracks of the BNSF Railway Company (BNSF), National Inventory No. 244815B, located in Boulder, County of Boulder, State of Colorado.

2. The Commission gave notice of this Application (Notice) to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S.  The Notice was mailed July 3, 2012.

3. On August 2, 2012, the Regional Transportation District (RTD) filed an Entry of Appearance and Notice of Intervention as of Right.  RTD does not contest or oppose the Application, but reserves the right to oppose or contest the Application in the future should the same become necessary.

4. On August 2, 2012, BNSF filed an Entry of Appearance and Notice of Intervention.  BNSF states that its understanding is that Boulder is not looking to BNSF to share in the cost of any portion of the project, and if this is the case then BNSF is not opposed to the project.  However, BNSF requests that the Commission not approve the Application and that no work be permitted to proceed pending negotiation and execution of a Construction and Maintenance Agreement for the project.  BNSF also states that it will endeavor to provide Boulder with the necessary estimates for the railroad work as soon as possible.

5. Boulder states in its Application that it met with BNSF on April 10, 2012 to discuss the project and to request the signal design and cost estimates for the project.  As of the date of the filing of the Application, Boulder has not received the railroad cost estimate for the project.  Boulder requests to late-file this estimate upon receipt from BNSF.

6. Rules 7204(c)(VIII)(B) and 7204(XIV), Commission Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, 4 Code of Colorado Regulations (CCR) 723-7 require that the Application include the itemized estimated cost of the proposed construction, alteration, abolition, or crossing warning device installation or modification and the schematic diagram of the crossing warning devices.  This estimate and schematic diagram are prepared by the railroad and provided to the road authority.  In this matter, Boulder states that it requested this railroad cost estimate from BNSF on April 10, 2012, and has yet to receive the cost estimate.  The intervention of BNSF readily admits that the cost estimate has yet to be provided to Boulder.  Boulder does provide the itemized estimated costs of the roadway work involved in the Application.  Given that Boulder has made a good faith effort to obtain the information required by Rule 7204, and given that provision of this information is outside of Boulder’s control, we will determine that the Application is complete even without this specific information.  

7. The Commission has reviewed the record in this matter and deems that the Application is complete within the meaning of § 40-6-109.5, C.R.S.

8. Now being fully advised in the matter, we grant the Application and require BNSF to file the cost estimate and schematic diagrams for this project within 30 days of the mailed date of this Order.

B. Findings of Fact

9. The Commission gave notice to all interested parties, including the adjacent property owners.  No intervention was received opposing the Application.
10. Boulder is proposing improvements to Pearl Parkway that will require improvements to the existing crossing with the BNSF.  The existing Pearl Parkway is a four-lane major arterial with an existing raised landscape median separating eastbound and westbound traffic. Improvements will exist with the addition of a 10’ wide multi-use path on the north side of the existing crossing, median and curb and gutter improvements, and relocation of the existing signals to accommodate the new curb and gutter.  Boulder proposes two phases of project construction and an interim phase between the construction phases.

11. In Phase 1, Boulder would shift eastbound traffic to the north side of the median creating one travel lane in each direction.  A temporary signal and gate for eastbound traffic would be installed and the gate for westbound traffic would be shortened to cover one lane of traffic instead of two lanes.  The existing gate for eastbound traffic would be removed, but the flashing light would remain operable for pedestrians and bicyclists traveling on the south side of the crossing.  During Phase 1, Boulder would complete the utility and roadway improvements on the south side of the crossing.  Phase 1 of the project is estimated to take approximately three months to complete.  Once Phase 1 is complete, the temporary flashing lights and gates for eastbound traffic will be removed, and the gates and flashing lights will be reinstalled in the new position relative to the new curb location for eastbound traffic.  The original gate covering two lanes of traffic for westbound vehicles will also be reinstalled.  There will be a five-month interim period before the start of Phase 2.  

12. In Phase 2, Boulder would shift westbound traffic to the south side of the median creating one travel lane in each direction.  A temporary signal and gate for westbound traffic would be installed and the gate for eastbound traffic would be shortened to cover one lane of traffic instead of two lanes.  The existing signal for westbound traffic would be removed.  There is currently no path on the north side of the crossing, so the existing flashing signal would not be necessary for warning to pedestrians and bicyclists during construction.  Phase 2 of the project is estimated to take approximately eight months to complete.  During Phase 2, Boulder would complete the utility and roadway improvements on the north side of the crossing including the installation of a new multi-use pathway.  Once Phase 2 is complete, westbound traffic will be shifted to the north side of the median and crossing, the gate for eastbound traffic will be reinstalled back to the gate length covering two lanes of traffic for eastbound vehicles, and the temporary gate and flashing light will be removed.

13. Boulder states there were 24,000 vehicles per day (VPD) using Pearl Parkway in 2012 at a posted speed limit of 35 miles per hour (MPH) with future traffic volumes projected at 28,100 VPD in 20 years based on Boulder’s based rate of 0.83 percent.  There are currently eight trains per day using the crossing at a maximum timetable speed of 20 MPH with no current projections for growth in the future.  

14. Construction of Phase 1 of the project is expected to start by approximately September 15, 2012 and be complete within six months.  Construction of Phase 2 is scheduled to start by March 2013 and be complete within eight months.  Boulder will be required to inform the Commission in writing when Phase 1 of the project starts and ends, and when Phase 2 of the project starts and ends.  We will expect notice of Phase 1 of the project starting within two weeks of the filing of the signed Construction and Maintenance Agreement no later than September 30, 2012; notice of completion of Phase 1 and start of Phase 2 of the project no later than March 30, 2013; and notice of completion of the project by October 31, 2013 within ten days of completion.  The Commission does understand that these letters may be provided earlier or later than this date depending on changes or delays to the construction schedule.  
15. We will deny BNSF’s request to not approve the project pending negotiation and execution of a Construction and Maintenance Agreement for the project.  Our rules do not require that a Construction and Maintenance Agreement be in place for approval of a project, and BNSF has not shown any safety reasons to delay approval of the project.

16. We will require Boulder and BNSF to expedite the Construction and Maintenance Agreement negotiations such that Boulder can file the signed Construction and Maintenance Agreement for the proposed changes by September 15, 2012, prior to the start of any construction.

17. Boulder estimates the costs of the civil engineering work for both phases of the project at $6.5 million.  This cost includes all improvements being made on Pearl Parkway from 30th Street to Foothills Parkway.  The railroad estimates are currently unknown.  Boulder funds will pay for the cost of the south side project improvements while local agency funds administered jointly by the Colorado Department of Transportation and Boulder will pay for the north side project improvements.

18. Boulder requested the cost estimate for the railroad related work in April 2012.  BNSF has had approximately four months to prepare the cost estimate for this project.  We will require BNSF to provide the cost estimate to Boulder for the project as approved by the Commission and to file a copy of the same in this docket within 30 days of the mailed date of this Order.  

19. Because the railroad work costs are currently unknown, we will allow Boulder to file with the Commission any issues or concerns regarding the railroad cost estimate once it is received.  

20. We will require BNSF to update the crossing inventory form for this crossing and to file a copy of the updated crossing inventory form in this docket.  The Commission will expect this information to be filed with completion of the crossing work by October 31, 2013.

21. Once construction work at the crossing is complete, BNSF will continue to maintain its new track, ties, crossing surfaces, and active warning equipment at its expense, and maintenance of Pearl Parkway shall be the responsibility of Boulder at its expense pursuant to the Commission’s Rules at 4 CCR 723-7-7211(a) and (c) respectively.
C. Conclusions

22. The Commission has jurisdiction in this matter under §§ 40-4-106(2)(a) and (3)(a), C.R.S.

23. No intervenor that filed a petition to intervene or other pleading contests or opposes the Application.

24. Because the Application is unopposed, the Commission finds that it will determine this matter upon the record, without a formal hearing under § 40-6-109(5), C.R.S., and Rule 1403, Commission Rules of Practice and Procedure, 4 CCR 723-1.

25. We find that good cause exists to grant the Application consistent with the above discussion.
II. ORDER

A. The Commission Orders That:

1. The application (Application) filed by the City of Boulder (Boulder) on June 26, 2012, requesting authority to make improvements to the existing roadway and median, construction of a multi-use path on the north side of the crossing, installation of temporary gates and flashing lights during construction phasing, and relocation of existing gates and flashing lights in the southwest and northeast quadrants of the crossing to account for curb alignment changes in the final phase of construction at the crossing of Pearl Parkway with the tracks of the BNSF Railway Company (BNSF), National Inventory No. 244815B, located in Boulder, County of Boulder, State of Colorado is deemed complete within the meaning of § 40-6-109.5, C.R.S.

2. The Intervention of the Regional Transportation District is granted.

3. The Intervention of BNSF is granted.

4. The Application is granted.

5. Boulder is authorized and ordered to proceed with the proposed Pearl Parkway improvements and phasing as discussed above.

6. BNSF is required to provide a copy of the cost estimate for the Pearl Parkway project approved by this Order and file a copy of the cost estimate for review by the Commission within 30 days of the mailed date of this Order.

7. BNSF is required to maintain the track, ties, appurtenances, crossing surfaces, and active warning devices at its expense pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-7-7211(a). 

8. Boulder shall maintain Pearl Parkway at the crossing at its expense pursuant to Rule 4 CCR 723-7-7211(c).

9. Boulder shall inform the Commission in writing when the phases of construction are starting and are completed.  We shall expect notice of the initiation of the Phase 1 project within two weeks of the filing of the signed Construction and Maintenance Agreement, notice of completion of Phase 1 and commencement of Phase 2 of the project no later than March 30, 2013, and notice of completion of construction by October 31, 2013 within ten days of completion.  The Commission understands these letters may be provided earlier or later than this date depending on changes or delays to the construction schedule.

10. Boulder and BNSF are required to expedite the Construction and Maintenance Agreement negotiations with the filing of the signed Construction and Maintenance Agreement by September 15, 2012 prior to the start of construction.

11. BNSF is required to file a copy of the new crossing inventory form showing the updated information for the crossing by October 31, 2013.

12. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Order.

13. The Commission retains jurisdiction to enter further orders as necessary.

14. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
August 15, 2012.
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