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I. STATEMENT  
1. On March 14, 2011, Black Hills/Colorado Electric Utility Company, LP (Black Hills, the Company, or Applicant), filed an Application for a Certificate of Public Convenience and Necessity (CPCN) to construct, to own, and to operate a power plant at the Pueblo Airport Generation Station as more fully described in that filing.
  By the Application, Black Hills also seeks Commission authorization to retire the Pueblo 5 and 6 steam turbine units on the in-service date of the new facility.  That filing commenced this proceeding.  

2. The Commission provided public notice of the filing of the Application.  In response to that notice, the following entities intervened of right or were granted permission to intervene:  Board of Water Works of Pueblo, Colorado and Fountain Valley Authority (collectively, Governmental Intervenors); Chesapeake Energy Corporation (Chesapeake);
 Colorado Independent Energy Association (CIEA); Colorado Office of Consumer Counsel (OCC); Cripple Creek & Victor Gold Mining Company (CC&V); EnCana Oil & Gas (USA) and Noble Energy, Inc. (collectively, Gas Intervenors); Holcim (U.S.) Inc. (Holcim); and Trial Staff of the Commission (Staff).  

3. On April 27, 2011, by Minute Order, the Commission referred this matter to an Administrative Law Judge (ALJ).  

4. CC&V, CIEA, Gas Intervenors, Governmental Intervenors, Holcim, OCC, and Staff, collectively, are the Intervenors.  Applicant and Intervenors, collectively, are the Parties.  

5. The procedural history of this proceeding is set out in previous orders.  
6. The evidentiary hearing in this matter was held on September 28 and 29 and October 25, 2011.  The September 28 and 29, 2011 hearing focused on the Application and testimony concerning the Application.  The October 25, 2011 hearing focused on the Settlement Agreement filed on October 3, 2011 (Settlement) and testimony in support of and in opposition to the Settlement.  

7. CIEA and Staff each filed prehearing motions in this case.  The ALJ ruled on each motion in advance of the evidentiary hearings.  In each instance, the ALJ informed the Parties of her ruling by electronic mail.  

8. This Order memorializes the ALJ’s rulings on the prehearing motions.  

II. DISCUSSION AND RULINGS  

A. CIEA Combined Motion.  

9. On August 16, 2011, CIEA filed, in one document, a Combined Motion to Compel, Motion to Accept Revised Non-Disclosure Agreement or, in the Alternative, to Waive Paragraph 4 of Non-Disclosure Agreement, and Motion for Shortened Response Time and [Motion for] Expedited ALJ Decision (Combined Motion).  

10. Given the nature of the Combined Motion, the necessity to address the Combined Motion as soon as possible, and the fact that no party will be prejudiced, the ALJ will grant the Motion for Shortened Response Time.  The ALJ will shorten the response time to the Combined Motion to noon on August 19, 2011.  

11. On August 19, 2011, Black Hills timely filed its Response to the Combined Motion (Black Hills Aug. Response).  Black Hills opposes the Combined Motion.  

12. For ease of reference, the ALJ discusses, and rules on, each portion of the Combined Motion as a separate motion. The ALJ grants in part and denies in part the Combined Motion.  

1. CIEA Motion to Compel.  

13. From the discussion in the Combined Motion at ¶¶ 13, 14, 18, and 21 and from CIEA’s request “that the ALJ grant this Motion to Compel and direct Black Hills to immediately provide the information as directed by” Decision No. R11-0792-I (id. at 9), the ALJ gleans that there is a discovery dispute that CIEA seeks to have the ALJ resolve.  The Motion to Compel, however, is not explicit on this point.  

14. As factual support for the Motion to Compel, CIEA states:  “On August 16, 2011, CIEA counsel contacted counsel for Black Hills in an attempt to receive the information which had not yet been disclosed.”  Combined Motion at ¶ 13.  CIEA then continues:  “After CIEA counsel consulted in good faith with Black Hills, Black Hills refused to comply with the terms of [Decision No. R11-0792-I] to disclose highly confidential information to counsel for CIEA.”  Id. at 14.  CIEA concludes with a reference to compliance “with the terms of” Decision 
No. R11-0792-I and a reference to resolution of “this discovery dispute.”  Id.  

15. Decision No. R11-0792-I does not direct Black Hills to provide any information to any party.  For purposes of this proceeding, it designates Highly Confidential Information and establishes the process by which a party’s attorney and subject matter expert may have access to those data.  Thus, that Order provides no support for the Motion to Compel.  
16. The appropriate basis for the Motion to Compel is a discovery dispute.  
17. Rule 4 Code of Colorado Regulations (CCR) 723-1-1405 governs discovery in Commission proceedings.  Pursuant to Rule 4 CCR 723-1-1405(b), a party may file a motion to compel.  To decide a motion to compel, one needs to have available at least the propounded discovery underlying the motion to compel.
  Without access to the discovery at issue, one does not know the most basic information:  what exactly one is asked to compel a party to produce.  
18. Neither the Combined Motion nor the Black Hills Aug. Response contains any of the following information:  (a) the date on which CIEA promulgated the discovery; (b) the date on which Black Hills objected to the discovery; (c) if different from the date of the objection, the date on which Black Hills was to respond but failed to do so or produced a response that CIEA deems to be insufficient; (d) a copy of the discovery request; and (e) a copy of the Black Hills response or objection.  

19. Based on the record, the ALJ will deny the Motion to Compel because (a) it is not clear that a discovery dispute between CIEA and Black Hills exists; and (b) if a discovery dispute does exist, the scope of that dispute is unknown.  

2. CIEA Motion to Accept Revised Non-Disclosure Agreement and Alternative Motion to Waive Paragraph 4 of ALJ-Ordered 
Non-Disclosure Agreement.  

20. Rule 4 CCR 723-1-1100(a)(III) establishes the procedure for seeking extraordinary protection for information that is claimed to be highly confidential and that is filed with the Commission.  
21. Pursuant to that Rule, on June 28, 2011, Black Hills filed a Motion for Protective Order Affording Extraordinary Protection to Highly Confidential Vendor, Bid and Other Competitive Information (June 28 Motion).  On July 5, 2011, CIEA filed its Response in Opposition to Motion for Extraordinary Protection.  

22. On July 22, 2011, in Decision No. R11-0792-I, the ALJ granted the June 28 Motion.  In that Order, the ALJ (a) designated specific information and documents as Highly Confidential Information (id. at Ordering Paragraph No. 2); (b) established general extraordinary protections; (c) established specific extraordinary protections and access by entity (e.g., Commission and its Staff, each intervenor, counsel for the Commission and for the Parties); and (d) attached the Nondisclosure Agreement Relating to Highly Confidential Information (id. at Appendix A) (ALJ-Ordered Nondisclosure Agreement) that one must sign, serve, and file in order to have access to the Highly Confidential Information.  

23. As pertinent here, the referenced Order established specific extraordinary protections with respect to disclosure of Highly Confidential Information to CIEA:  

 
CIEA’s members and CIEA’s staff:  These entities and individuals shall not have access to the Highly Confidential Information.  

 
Outside counsel and outside subject matter experts for CIEA:  These individuals [shall] have full access to the Highly Confidential Information provided they have signed, served, and filed with the Commission the Nondisclosure Agreement Relating to Highly Confidential Information that is attached to this Order as Appendix A.  At the conclusion of this proceeding, these individuals either must return to Black Hills the Highly Confidential Information and all notes containing or concerning that information or must destroy the Highly Confidential Information and all notes containing or concerning that information and inform Black Hills, in writing, that these documents have been destroyed.  
Decision No. R11-0792-I at ¶¶ 60 and 61 (italics in original); see also id. at Ordering Paragraph No. 4 (“The highly confidential information ... shall be subject to the extraordinary protections specified in the discussion above.”).  
24. No party filed a motion to reconsider or to modify Decision No. R11-0792-I.  No party filed a motion to modify the ALJ-Ordered Nondisclosure Agreement.  

25. The ALJ certified Decision No R11-0792-I as immediately appealable to the Commission and established a filing schedule.  Decision No. R11-0792-I at ¶¶ 67-69 and Ordering Paragraphs No. 5 through No. 9.  
26. No party filed exceptions to Decision No. R11-0792-I.  

27. Other than CIEA’s counsel and CIEA’s subject matter experts, intervenors’ counsel and subject matter experts signed, served, and filed the ALJ-Ordered Nondisclosure Agreement in order to have access to the Highly Confidential Information.  

28. On July 13, 2011,
 the Commission held deliberations in Docket No. 11R-416E,  In the Matter of the Proposed Revisions to the Commission’s Electric Resource Planning Rules, 4 CCR 723-3-3600 through 3618 (2011 ERP Rulemaking).  In those deliberations as relevant here, the Commission (by oral rulings) modified proposed Rule 4 CCR 723-3-3614 (confidential information regarding electric generation facilities) and adopted that Rule as modified.  

29. On July 27, 2011,
 the Commission issued Decision No. C11-0810, its Order Adopting Rules, that memorializes its July 13, 2011 oral rulings.  Appended to that Decision in Attachment A, as pertinent here, is Rule 4 CCR 723-3-3614(b), which Rule addresses access to information claimed to be highly confidential in an Electric Resource Planning docket.
  

30. Review of the Commission file in Docket No. 11R-416E reveals that Black Hills, CIEA, and Public Service Company of Colorado each filed an application for reconsideration, reargument, or rehearing of Decision No. C11-0810.  As a result, amended Rule 4 CCR 
723-3-3614(b) was not in effect, and would not be in effect, pending further order of the Commission.
  
31. On August 9, 2011 (11 days after the deadline for filing exceptions and 13 days after issuance of Decision No. C11-0810), CIEA filed its Notice of Filing Non-Disclosure Agreement (CIEA Notice).  The CIEA Notice stated:  

Paragraph 4 of the [ALJ-Ordered Nondisclosure Agreement] has been removed pursuant to PUC Decision No. C11-0810, issued in Docket No. 11R-416E on July 27, 2011, at ¶35 and replaced with the language indicated at Rule 3614(b)(I), as amended, of the Commission’s rules.  

(Emphasis supplied.)  

32. Attached to the CIEA Notice were Nondisclosure Agreements Relating to Highly Confidential Information that did not comply with Decision No. R11-0792 but that purported to 
contain the language of revised Rule 4 CCR 723-3-3614(b)(I) (CIEA-Modified Nondisclosure Agreements).  The CIEA-Modified Nondisclosure Agreements were signed by Messrs. Kumli and Detsky, the counsel for CIEA, and by Ms. Slauson, a paralegal employed in their law office.  
33. At the time CIEA filed the CIEA Notice and the signed CIEA-Modified Nondisclosure Agreements, no party had filed a written objection either to that notice or to the 
CIEA-Modified Nondisclosure Agreements.  
34. Counsel for CIEA have not signed, served, and filed the ALJ-Ordered Nondisclosure Agreement.  No subject matter expert for CIEA has signed, served, and filed any nondisclosure agreement for access to the Highly Confidential Information.  
35. On August 16, 2011, CIEA filed its Combined Motion.  This date was:  (a) 25 days after the ALJ issued Decision No. R11-0792-I and the ALJ-Ordered Nondisclosure Agreement; (b) 20 days after the Commission issued Decision No. C11-0810 in the 2011 ERP Rulemaking; (c) 7 days after CIEA’s counsel filed the CIEA Notice and the signed 
CIEA-Modified Nondisclosure Agreements; and (d) 8 days before Intervenors were to file their answer testimony and exhibits on August 24, 2011.  

36. In the Motion to Accept Revised Non-Disclosure Agreement (Motion to Accept) and the Alternative Motion to Waive ¶ 4 of the ALJ-Ordered Nondisclosure Agreement (Alternative Motion), CIEA admits that nothing in Decision No. R11-0792-I “prevent[ed] CIEA from motioning the ALJ to revise or [to] waive a portion of the [ALJ-Ordered Nondisclosure Agreement], if such waiver or revision was justified under the circumstances.”  Combined Motion at 2 n.1.  CIEA also admits that it did not take exception to the Decision No. R11-0792-I.  Id. at ¶ 10.  

37. As factual support for the Motion to Accept and the Alternative Motion, CIEA states:  (a) “[on] June 17, 2011, the ALJ directed Black Hills to proceed in this docket under the electric resource planning rules” (Combined Motion at ¶ 6); (b) Decision No. C11-0810 revises the Electric Resource Planning rules, addresses the same issue as that addressed in ¶ 4 of the ALJ-Ordered Nondisclosure Agreement, and approves language that differs from that in the 
ALJ-Ordered Nondisclosure Agreement (id. at ¶¶ 7-8); (c) CIEA’s counsel could not sign the ALJ-Ordered Nondisclosure Agreement because “CIEA represents clients in several different states, some of whom may wish to bid into an electric utility in some other jurisdiction or for some other Colorado utility,” and as a result CIEA’s “counsel could not affirm whether any of [their] clients will at some point bid into an RFP by an electric utility” (id. at ¶ 11); and (d) “[o]n August 9, 2011, CIEA counsel submitted” the CIEA Notice and the signed CIEA-Modified Nondisclosure Agreements, to which no party objected at the time (id. at ¶ 12).  

38. Based on these facts, CIEA argues:  (a) Decision No. C11-0810 “presents the new paradigm that CIEA argued in its response to [the Black Hills] Motion for Extraordinary Protection” (Combined Motion at ¶ 16); (b) “CIEA will be prejudiced” if it does not have access to the Highly Confidential Information because its participation in this proceeding will be more limited than it would be if CIEA had access to those data (id. at ¶ 21); (c) “the intent of the [Decision No. R11-0792-I] cannot be carried out” unless CIEA has access to the Highly Confidential Information (id. at ¶ 18); and (d) given revised Rule 4 CCR 723-3-3614(b)(I) and “the equities of the situation,” either the CIEA-Modified Nondisclosure Agreements are appropriate or a waiver of ¶ 4 of the ALJ-Ordered Nondisclosure Agreement is appropriate.  CIEA concludes by stating that time is of the essence with respect to these motions because answer testimony and exhibits were due to be filed in the near future.  

39. Black Hills asks the ALJ to deny the Motion to Accept and the Alternative Motion.  Black Hills argues:  (a) the fact that Black Hills did not object to the CIEA Notice and CIEA-Modified Nondisclosure Agreements at the time those documents were filed is irrelevant and does not support the requested relief because “no party has a duty to object to a notice that a party is not complying with an Interim Order” (Black Hills Aug. Response at ¶ 5); (b) CIEA elected not to file exceptions to Decision No. R11-0792-I, which indicates an agreement with the terms of that Order, including the ALJ-Ordered Nondisclosure Agreement, and this fact undercuts CIEA’s equity and prejudice arguments (id. at ¶ 21); (c) CIEA could have filed, but elected not to file, a motion to modify Decision No. R11-0792-I and the terms of the 
ALJ-Ordered Nondisclosure Agreement (id. at ¶ 10), and this fact undercuts CIEA’s equity and prejudice arguments; (d) as a result of the applications for rehearing, reargument, and reconsideration, Decision No. C11-0810 is not final and the rules adopted by that Decision, including revised Rule 4 CCR 723-3-3614(b)(I) on which CIEA relies, are neither final nor in effect (id. at ¶ 14); (e) the situation in which revised Rule 4 CCR 723-3-3614(b)(I) (if adopted) would apply (i.e., access to highly-confidential bids and bid-related information after a competitive solicitation has been conducted in an electric resource planning docket) is significantly different from the situation in the instant CPCN-related application docket (id. at ¶¶ 15-18); and (f) time is not of the essence because no subject matter expert for CIEA has filed any form of nondisclosure agreement and, apparently, does not need access to the Highly Confidential Information in order to prepare answer testimony (id. at ¶ 22).  

40. For the following reasons, the ALJ finds that CIEA failed to establish good cause for either motion.  The ALJ will deny the Motion to Accept and the Alternative Motion.  

41. First, the Motion to Accept and the Alternative Motion rest on the inaccurate factual premise that the ALJ ordered Black Hills to proceed in this docket under the Electric Resource Planning Rules.  As stated in Decision No. R11-0792-I, “the ALJ ... determined that this proceeding is analogous to Black Hills’ proposing, in an electric resource planning docket, to acquire the third LMS100 at PAGS without competitive bidding.  That determination does not convert this case into a resource acquisition proceeding that involves bidding.”  Decision No. R11-0792-I at 14 n.8 (emphasis supplied).  The ALJ has neither found nor ordered that this proceeding is anything other than a CPCN application proceeding that is to be resolved pursuant to the statute, rules, judicial decisions, and Commission decisions governing such an application.  

42. Second, the ALJ finds persuasive, and finds that the record supports, Black Hills’ arguments in opposition to the Motion to Accept and the Alternative Motion.  In particular, the ALJ finds persuasive the fact that revised Rule 4 CCR 723-3-3614(b)(I), on which CIEA relies, was not in effect when the ALJ ruled (by electronic mail) on the Combined Motion and the fact that, by its terms, revised Rule 4 CCR 723-3-3614(b)(I) (when in effect) will apply only in an Electric Resource Planning proceeding, which this docket is not.  

43. Third, CIEA did not present new substantive arguments in support of the Motion to Accept and the Alternative Motion.  CIEA asserted, and relied on, the same arguments that the ALJ considered, found to be unpersuasive, and addressed in Decision No. R11-0792-I.  Given the absence of new substantive argument, the ALJ finds CIEA’s arguments to be unpersuasive.  

44. Fourth and finally, the ALJ finds that the record does not support CIEA’s arguments based on equity and asserted prejudice to CIEA.  Among the facts that counter those arguments are the following:  (a) CIEA’s failure to file exceptions to Decision No. R11-0792-I despite its disagreement with the ALJ-Ordered Nondisclosure Agreement; (b) CIEA’s unexplained failure to file a motion to modify either Decision No. R11-0792-I or the 
ALJ-Ordered Nondisclosure Agreement; (c) CIEA’s unexplained decision to sign and to file, without prior permission, the CIEA-Modified Nondisclosure Agreements and then to insist that Black Hills provide the Highly Confidential Information; (d) CIEA’s unexplained delay in seeking approval of the CIEA-Modified Nondisclosure Agreements until eight days before Intervenors were to file their answer testimony and exhibits on August 24, 2011; and (e) no subject matter expert for CIEA has filed any form of nondisclosure agreement for access to highly confidential material.  
3. CIEA Motion for Expedited ALJ Decision.  

45. In the Combined Motion at ¶ 20, CIEA requested a ruling on the Combined Motion by August 18, 2011.  The ALJ ruled on the Combined Motion by electronic mail on August 19, 2011.  

46. The ALJ will grant, in part, the Motion for Expedited ALJ Decision.  

B. CIEA Motion to Strike Portions of Weinstein Testimony and 
Staff Motion to Strike Testimony Offered in Cross-Answer.  

47. On August 24, 2011, Gas Intervenors witness Weinstein filed his Answer Testimony in this matter.  On September 12, 2011, he filed his Cross-Answer Testimony in this proceeding.  

48. On September 16, 2011, CIEA filed a Motion to Strike Portions of Testimony of Mr. Robert H. Weinstein (CIEA Motion to Strike).  This motion addresses Mr. Weinstein’s Answer Testimony and his Cross-Answer Testimony.  

49. Given the nature of the CIEA Motion to Strike, its potential impact on the September 2011 evidentiary hearing, and the fact that no party will be prejudiced, the ALJ sua sponte will shorten response time.  The ALJ will shorten the response time to the CIEA Motion to Strike to 10 a.m. on September 27, 2011.  

50. On September 16, 2011, Staff filed a Motion to Strike Testimony Offered in Rebuttal and in Cross-Answer Testimony [First Staff Motion to Strike] and Request for Shortened Response Time.  As pertinent here, this motion addresses Mr. Weinstein’s 
Cross-Answer Testimony.  First Staff Motion to Strike at 6-7.  

51. Given the nature of the First Staff Motion to Strike, its potential impact on the September 2011 evidentiary hearing, and the fact that no party will be prejudiced, the ALJ grants the Request for Shortened Response Time.  The ALJ shortens the response time to the First Staff Motion to Strike to 10 a.m. on September 27, 2011; this response time applies to the portion of the First Staff Motion to Strike addressed to Mr. Weinstein’s cross-answer testimony.  

52. On September 26, 2011, CC&V and Holcim timely joined in the CIEA Motion to Strike.  They presented no additional argument.  

53. On September 27, 2011, Governmental Intervenors timely concurred in the relief requested in the CIEA Motion to Strike.  They presented no additional argument.  

54. On September 27, 2011, Gas Intervenors timely filed, in one document, their Response to the CIEA Motion to Strike and to the Staff Motion to Strike (Gas Intervenors Sept. Response).  In that filing, Gas Intervenors oppose the two motions and reference the two joinders in the CIEA Motion to Strike.  
55. The CIEA Motion to Strike and the First Staff Motion to Strike address the testimony of the same witness.  For this reason, the ALJ considers these motions together.  

56. The ALJ reviewed the challenged Answer Testimony and Cross-Answer Testimony.  For the reasons discussed below, the ALJ grants in part and denies in part the CIEA Motion to Strike and the First Staff Motion to Strike as to Mr. Weinstein’s testimony.  The ALJ will order stricken the portions of Mr. Weinstein’s Answer Testimony and Cross-Answer Testimony identified in Appendix A to this Order.  

57. CIEA offers three bases as support for its motion to strike:  (a) Mr. Weinstein’s testimony is not relevant or is moot; (b) Colorado Rule of Evidence (Colo.R.Evid.) 702 is not met and Mr. Weinstein may not offer opinion testimony in this proceeding; and (c) Mr. Weinstein’s cross-answer testimony is beyond the scope of answer testimony.  Staff offers these bases as support for its motion to strike portions of Mr. Weinstein’s cross-answer testimony:  (a) the testimony addresses an issue that is moot; (b) cross-answer testimony is not the proper vehicle to use  to present legal argument; (c) the testimony is beyond the scope of answer testimony; and (d) the testimony duplicates, and is cumulative of, Mr. Weinstein’s answer testimony.  The ALJ discusses each basis.  

58. Mootness and relevance issues.  Both CIEA and Staff argue that portions of Mr. Weinstein’s testimony are legal argument addressing the scope of this docket.  Staff asserts that  
much of Weinstein’s testimony is legal argument related to the Clean Air Clean Jobs Act (CACJA) as it relates to the scope of this docket.  ... This matter has been thoroughly addressed via opening briefs, response briefs, an Interim Order, exceptions to the Interim Order, responses to exceptions and a Commission Decision.  This Testimony is moot.  
CIEA and Staff assert that, in Decision No. R11-0889-I (Interim Order), issued August 17, 2011, 
the ALJ determined the scope of this proceeding and that, at its September 14, 2011 deliberations, the Commission affirmed the Interim Order.
  They argue that, as a result of these rulings, the portions of Mr. Weinstein’s answer and cross-answer testimony that “address[] the scope of this proceeding [are] moot, [are] no longer relevant and should be stricken.”  CIEA Motion to Strike at ¶ 2.  
59. In the CIEA Motion to Strike at Tables 1 and 2, CIEA identifies the testimony that it seeks to strike because the testimony is moot and not relevant.  In the First Staff Motion to Strike at Exhibit 2, Staff identifies the testimony that it seeks to strike.  
60. In response, Gas Intervenors argue:  
Plainly, Mr. Weinstein’s testimony relates to the deployment of the LMS-100 by Black Hills as ordered by the Commission that actually heard the CACJA case and as now is hotly contested by parties who never appeared there.  The appropriate regulatory policy, regularity of administrative processes and the objective requirements related thereto, as flowing from the decisions in [Docket No.] 10M-254E are what Mr. Weinstein addresses.  ...  [Gas Intervenors] are entitled to place their policy testimony on the record.  Those are not “legal arguments,” they are policy recommendations and [Gas Intervenors], having intervenor status, are constitutionally entitled to make those statements and [to] proffer their recommendations for how CACJA must be implemented on the record in this docket.  Even if they were “arguments,” experts are entitled to present their position in the form “of an opinion or otherwise,” under [Colo.R.Evid.] 702, which is also part of demonstrating the factual and legal bases for his opinion and which Mr. Weinstein is entitled to offer.  See [Colo.R.Evid.] 705.  Meeting those standards is precisely what Mr. Weinstein has done.  
Gas Intervenors Sept. Response at ¶ 3.  Gas Intervenors continue:  

Regardless of interim rulings or unwritten rulings on Exceptions, Mr. Weinstein addresses legitimate policy issues related to compliance with the Colorado Clean Air Clean Jobs Act -- law of this State and the statutory basis for the Commission’s Decision in [Docket No.] 10M-254E and for this docket -- and deployment of the LMS-100 in his Cross-Answer testimony, directly confronting and dissecting the testimony of Staff and CIEA, including their failure to even acknowledge the Clean Air Clean Jobs Act, which was precisely the testimony’s purpose.  

Id. at ¶ 4.  

61. In response to the assertion that the proffered testimony is not relevant, Gas Intervenors assert:  
 
Substantively, CIEA attacks Mr. Weinstein’s testimony in large part on the basis of “relevance.”  See Table 1 and 2 [in CIEA Motion to Strike].  Relevance is not generally an issue in deciding to admit expert testimony under [Colo.R.Evid.] 702, 703.  Relevance under [Colo.R.Evid.] 401 et seq. is a trial issue and by [Colo.R.Evid.] 402 “[a]ll relevant evidence is admissible.”   
Gas Intervenors Sept. Response at ¶ 7.  

62. In the Interim Order, the ALJ determined the scope of this proceeding.  In that Order, the ALJ considered and discussed in some detail the Commission Decisions in Docket No. 10M-254E, their effect on this CPCN proceeding, the statutes and Commission rules applicable to this CPCN proceeding, and pertinent judicial and Commission decisions.  The Commission affirmed the Interim Order.  

63. The ALJ finds that the Commission’s ruling affirming the Interim Order is the  

pronouncement of an appellate court [in this case, the Commission] on an issue in a case presented to it [and, thus,] becomes the law of the case. ... The law of the case as established by an appellate court [in this case, the Commission] must be followed in subsequent proceedings before the trial court [in this case, the ALJ].  ...  This serves the dual purpose of protecting against the reargument of settled issues and assuring the adherence of lower courts [in this case, the ALJ] to the decisions of higher courts [in this case, the Commission].  

People v. Roybal, 672 P.2d 1003, 1005 (Colo. 1983) (Roybal) (emphasis supplied).  The ALJ further finds that, even in the absence of a Commission ruling affirming it, the Interim Order is the law of the case because that doctrine  

refers not only to the conclusive effect of appellate rulings on remand, but also to the binding force of trial court rulings during later trial court proceeding.  Prior relevant rulings made by the trial court in the same case are generally to be followed.  ...  [The doctrine as applied to the trial court, however, is more flexible] because there the only purpose of the doctrine is efficiency of disposition.  

Roybal, 672 P.2d at 1005 n.5.  

64. The ALJ finds that, when applied to Mr. Weinstein’s testimony, the law of the case doctrine renders the challenged testimony both moot and not relevant to the remaining issues in this proceeding.  The ALJ also finds that allowing the challenged testimony would result in reargument of settled issues and would impede efficient resolution of this matter.  The ALJ finds the CIEA and Staff arguments to be persuasive because the testimony challenged as not relevant and moot is legal argument; testimony is not the appropriate place for such legal argument; and legal argument more appropriately is presented in a legal brief (e.g., statement of position, exceptions, and application for reconsideration, reargument, or rehearing).  
65. Finally, the ALJ finds the Gas Intervenors’ arguments to be unpersuasive.  To the extent that the argument relies on Mr. Weinstein’s status as an expert, the argument is unpersuasive because, as discussed below, the ALJ does not certify Mr. Weinstein as an expert in this proceeding.  In addition, Gas Intervenors’ reliance on Colo.R.Evid. 401 is misplaced and ignores the fact that the scope-of-proceeding issue presents an issue that the Commission has resolved.  As a consequence, evidence addressing that issue is not “relevant evidence,” as defined in Colo.R.Evid. 401, as it is not “evidence having any tendency to make the existence of any fact that is of consequence to the determination of [this docket] more probable or less probable than it would be without the evidence.”  (Emphasis supplied.)  
66. The ALJ will grant, in part, the CIEA Motion to Strike and the First Staff Motion to Strike because Decision No. R11-0889-I and the Commission’s ruling affirming that Interim Order render moot and not relevant to this proceeding portions of Mr. Weinstein’s Answer Testimony and Cross-Answer Testimony.  

67. The ALJ will order stricken those portions of Mr. Weinstein’s Answer Testimony that:  (a) address the scope of this proceeding; (b) state his conclusion, and the bases for his conclusion, that Black Hills complied with its obligations under the Clean Air Clean Jobs Act (CACJA); (c) contain his understanding of the CACJA and the scope of Decision No. C10-1330 issued in Docket No. 10M-254E on December 15, 2010; (d) defend Decision No. C10-1330 as lawful, final, and enforceable as law; (e) state his opinion, and the bases for his opinion, that Decision No. R11-0889-I is inconsistent with Decision No. C10-1330; (f) discuss the facilities and evidence that the Commission did or did not evaluate in Docket No. 10M-254E; and (g) assert that, in Docket No. 10M-254E, the Commission approved Black Hills’ construction of an LMS100 facility.  In addition, the ALJ will order stricken those portions of Mr. Weinstein’s Cross-Answer Testimony that:  (a) restate, or amplify, his Answer Testimony that is stricken as moot and not relevant; and (b) state his opinion, and the bases for his opinion, that it is improper to evaluate alternatives, or to put forth alternatives, to the LMS100 for which a CPCN is sought in this proceeding.  

68. Expert testimony issues.  CIEA asserts that portions of Mr. Weinstein’s Answer Testimony and Cross-Answer Testimony should be stricken because (a) his testimony will not assist the ALJ as the trier of fact; and (b) Mr. Weinstein has not established that he meets the standards to be qualified as an expert in the area of electric utility law and, as a result, he cannot provide expert testimony in that area.  CIEA Motion to Strike at ¶¶ 3-8.  In the CIEA Motion to Strike at Tables 1 and 2, CIEA identifies the answer and cross-answer testimony that it seeks to strike on the basis that it is opinion testimony proffered by a non-expert.  
69. In support of this portion of the motion to strike, CIEA states that Colo.R.Evid. 702
 sets out the circumstances under which expert testimony may be presented and establishes the qualifications that one must have to be an expert witness.  CIEA states that one must be qualified as an expert in order to offer expert testimony and opinion.  

70. CIEA asserts:  (a) based on his credentials as stated in his Answer Testimony at Exhibit RHW-A, Mr. Weinstein possesses neither technical nor scientific expertise; (b) based on his credentials as stated in his Answer Testimony at Exhibit RHW-A and on his responses to discovery (appended to the CIEA Motion as Exhibit A), Mr. Weinstein is an attorney who has no background, expertise, or experience in the area of electric utility law and regulation; (c) Mr. Weinstein’s “contention is that his expertise is with regulatory policy as a general matter” (CIEA Motion to Strike at ¶ 4); and (d) the “ALJ has specialized knowledge in electric utility regulation, law and policy” (id.).  CIEA asserts that, because he offers only an “expertise ... with regulatory policy as a general matter[,] ... Mr. Weinstein’s experience will not assist the ALJ to better understand the evidence or to determine a fact at issue” (id.).  As a result, CIEA argues that the circumstances do not meet the Colo.R.Evid. 702 threshold and, thus, the ALJ should strike the challenged portions of Mr. Weinstein’s testimony.  

71. CIEA objects to Mr. Weinstein’s being qualified “as an expert to testify on matters of electric utility law and policy” (CIEA Motion at ¶ 6) based on the absence of relevant qualifications.  In support of this contention, CIEA states:  (a) based on his credentials as stated in his Answer Testimony at Exhibit RHW-A, Mr. Weinstein possesses neither technical nor scientific expertise; and (b) based on his credentials as stated in his Answer Testimony at Exhibit RHW-A to and on his responses to discovery (appended to the CIEA Motion as Exhibit A), Mr. Weinstein is an attorney who has no background or expertise in the area of electric utility law and regulation.  In addition, CIEA argues that, based on his responses to discovery (appended to the CIEA Motion as Exhibit A),  

Mr. Weinstein:  a) has not worked in the electric utility industry, b) has not participated in or testified in any electric utility regulatory proceedings, and (c) maintains that the sole basis for his expertise is his “general” experience with policy and regulation, none of which involves electric utilities.  [Finally, CIEA asserts that] review of Mr. Weinstein’s C.V. in Exhibit RHW-A [to his Answer Testimony] reveals no evidence of participation in any matter affecting electric utility law in Colorado or other jurisdictions at all.  

CIEA Motion to Strike at ¶ 7.  

72. In their response, Gas Intervenors agree that Colo.R.Evid. 702 establishes the relevant criteria.  Gas Intervenors state that the  

threshold requirements for expert testimony are straightforward:  1) is the testimony helpful to the trier of fact [citation omitted]; and, 2) does the witness possess sufficient qualifications measured by knowledge, skill, training or education?  

Gas Intervenors Sept. Response at ¶ 8.  They continue:  “a witness may be qualified by any of the five factors specified in [Colo.R.Evid.] 702 and there is no requirement that a witness hold a specific degree, training certificate, accreditation, or membership in a professional organization in order to testify on a particular issue.”  Id. (citation omitted).  

73. Gas Intervenors assert that Mr. Weinstein meets the Colo.R.Evid. 702 criteria because:  (a) “he is a policy witness in administrative and regulatory practice and procedure and legislative implementation, including CACJA” (Gas Intervenors Sept. Response at ¶ 9); (b) he is “not offered as a fact witness in electric plant” (id.); and (c) by virtue of being an attorney in Colorado, which “does not certify or limit attorneys to specialties[,] ... Mr. Weinstein is qualified by the [Colorado] Supreme Court to opine on proper administrative and regulatory practice and procedure and regular implementation of legislative requirements, including CACJA” (id. 
at ¶ 10).  Gas Intervenors conclude that the relevant standards are met and that, “absent some plain basis to exclude, Mr. Weinstein should be allowed to testify and, under [Colo.R.Evid.] 705, offer factual and legal bases to support his opinion or other analysis.”  Gas Intervenors Sept. Response at ¶ 8.  
74. The ALJ agrees with Gas Intervenors’ statement of the criteria for certification of an expert witness under Colo.R.Evid. 702.  Applying those criteria, the ALJ finds that Mr. Weinstein’s policy testimony, given his admittedly only general knowledge of “proper administrative and regulatory practice and procedure and regular implementation of legislative requirements, including CACJA” (Gas Intervenors Sept. Response at ¶ 10), will not assist the ALJ, as the trier of fact, “to understand the evidence or to determine a fact in issue” (Colo.R.Evid. 702).  The ALJ has sufficient knowledge of these subjects to understand the evidence and to make her findings on the facts at issue without assistance.  In addition, much of Mr. Weinstein’s policy testimony addresses, or overlaps with his testimony concerning, the scope of this proceeding.  As discussed above, the Commission has resolved the scope-of-proceeding issue.  Additional testimony on this issue will not assist the ALJ as the trier of fact.  Thus, the first part of the Colo.R.Evid. 702 analysis is not satisfied.  
75. In addition, the ALJ finds that Mr. Weinstein fails to meet the criteria for certification as an expert in the area of electric utility law and policy.  First, CIEA does not seek to have Mr. Weinstein qualified as an expert in this area.  Second, the ALJ finds that the record does not support a finding that Mr. Weinstein is qualified “by knowledge, skill, experience, training, or education” (Colo.R.Evid. 702) to be an expert in the area of electric utility law and policy.  Because the ALJ finds that Mr. Weinstein has not established that he is qualified to be an expert witness in the area of electric utility law and policy, the second part of the Colo.R.Evid. 702 analysis is not satisfied.  

76. For these reasons, the ALJ will grant the portion of the CIEA Motion to Strike that rests on Colo.R.Evid. 702.  The ALJ will order stricken those portions of Mr. Weinstein’s Answer Testimony and Cross-Answer Testimony that state an expert opinion and the bases for that opinion.  The ALJ will order stricken any exhibit that Mr. Weinstein offers or references as support for his expert opinions.  

77. Cross-Answer Testimony Issues.  CIEA and Staff assert that portions of Mr. Weinstein’s Cross-Answer Testimony should be stricken because (a) the testimony does not respond to an assertion or a fact contained in the CIEA answer testimony or in the Staff answer testimony (CIEA Motion to Strike at ¶9; First Staff Motion to Strike at 6-7); and (b) the testimony is cumulative in that it repeats his answer testimony (CIEA Motion to Strike at ¶ 9; First Staff Motion to Strike at 6).  As support, CIEA and Staff assert:  (a) cross-answer testimony serves for the limited purpose of responding to “specific facts and assertions contained in answer testimony” (CIEA Motion to Strike at ¶ 9); (b) in his cross-answer testimony, “Mr. Weinstein admits that neither Staff[’s witness] nor CIEA’s witness addresses the issues found in the CACJA, but then proceeds to discuss [the CACJA issues] at length” (First Staff Motion to Strike at 6 (footnote omitted)); and (c) “[f]or the most part, ... Mr. Weinstein’s cross-answer testimony is a recitation of his Answer Testimony and [does not respond] to any fact or assertion contained in” the answer testimony of CIEA witness Muller or the answer testimony of Staff witness Podein (CIEA Motion to Strike at ¶ 9).  
78. In the CIEA Motion to Strike at Table 2, CIEA identifies the cross-answer testimony that it seeks to strike on the basis that the testimony does not respond to answer testimony or is cumulative.  In the First Staff Motion to Strike at Exhibit 2, Staff identifies the cross-answer testimony that it seeks to strike.  
79. Gas Intervenors respond that Mr. Weinstein’s Cross-Answer Testimony (a) “directly confront[s] and dissect[s] the testimony of Staff and CIEA, including their failure even to acknowledge the Clean Air Clean Jobs Act, which is precisely the testimony’s purpose” (Gas Intervenors Sept. Response at ¶ 4); and (b) “is addressed to positions advocated by both parties, such as [CIEA witness] Muller’s ... assertion that this proceeding is an [Electric Resource Planning proceeding] and that the CACJA requires “least cost” resources” (id. at ¶ 6).  

80. In Decision No. R11-0696-I at 4 n.5, the ALJ advised the Parties that 
“[c]ross-answer testimony may respond only to the answer testimony of another intervenor.”  The ALJ agrees with the CIEA and Staff that portions of Mr. Weinstein’s Cross-Answer Testimony must be stricken because the testimony does not respond to an assertion or a fact contained in the answer testimony of CIEA witness Muller or in the answer testimony of Staff witness Podein.  The ALJ finds Gas Intervenors argument on this point to be unpersuasive.  

81. In addition, the ALJ agrees with the CIEA and Staff that portions of Mr. Weinstein’s Cross-Answer Testimony should be stricken because the testimony is cumulative as it simply repeats his answer testimony.  See, e.g., Colo.R.Evid. 403 (exclusion of relevant evidence permissible “if its probative value is substantially outweighed ... by considerations of ... needless presentation of cumulative evidence”).  The ALJ finds that the Gas Intervenors did not respond to the argument that the portions of the Cross-Answer Testimony are duplicative and cumulative.  To the extent that they did respond to this point, the ALJ does not understand the response and, thus, finds it to be unpersuasive.  

82. For these reasons, the ALJ will grant the portion of the CIEA Motion to Strike and of the First Staff Motion to Strike that asserts that the cross-answer testimony does not respond to answer testimony and asserts that the cross-answer testimony is cumulative.  The ALJ will order stricken those portions of Mr. Weinstein’s Cross-Answer Testimony that do not respond to answer testimony and will order stricken those portions of his Cross-Answer Testimony that are duplicative and cumulative because the testimony repeats his Answer Testimony.  

83. Appendix A to this Order.  This Appendix identifies the pages and line numbers of Mr. Weinstein’s Answer Testimony and Cross-Answer Testimony that the ALJ will order to be stricken as a result of the above rulings on the CIEA Motion to Strike and the First Staff Motion to Strike.  

84. Hearing Exhibits.  With respect to the prefiled Answer Testimony and the prefiled Cross-Answer Testimony that will be offered as hearing exhibits, Gas Intervenors have the following options:  (a) present the testimony in legislative drafting format with the stricken testimony and exhibit shown as strike-throughs; or (b) present the testimony with the stricken testimony and exhibits removed entirely.  In the event that Gas Intervenors select the second option, the page numbers and the line numbers in the hearing exhibit must be the same as those in the prefiled Answer Testimony and prefiled Cross-Answer Testimony.  

C. Staff Motion to Strike Testimony Offered in Rebuttal Testimony.  

85. On March 14, 2011 (and corrected on May 23, 2011), Black Hills filed its direct testimony and exhibits in support of the Application.  Black Hills witness Mark Lux was among those who filed direct testimony and exhibits.  

86. On July 8, 2011, Black Hills filed its supplemental direct testimony and exhibits in support of the Application.  Mr. Lux was among those who filed supplemental direct testimony and exhibits.  

87. On September 12, 2011, Mr.  Lux filed Rebuttal Testimony in this proceeding.  

88. On September 16, 2011, Staff filed its First Staff Motion to Strike, which included a Request for Shortened Response Time.  As pertinent here, this motion addresses Mr. Lux’s rebuttal testimony.  First Staff Motion to Strike at 2-6.  In the First Staff Motion to Strike at Exhibit 1, Staff identifies the rebuttal testimony that it seeks to strike.  
89. Given the nature of the First Staff Motion to Strike, its potential impact on the September 2011 evidentiary hearing, and the fact that no party will be prejudiced, the ALJ will grant the Request for Shortened Response Time.  The ALJ will shorten the response time to the First Staff Motion to Strike to September 23, 2011; this response time applies to the portion of the First Staff Motion to Strike addressed to Mr. Lux’s rebuttal testimony.  

90. On September 23, 2011, Black Hills timely filed its Response to the Staff Motion to Strike (Black Hills Sept. Response).  Black Hills opposes the motion.  

91. As discussed below, the ALJ grants in part and denies in part the First Staff Motion to Strike addressed to Mr. Lux’s Rebuttal Testimony.  The ALJ will order stricken the portions of Mr. Lux’s Rebuttal Testimony identified in Appendix B to this Order.  

92. In support of its motion, Staff cites Colo.R.Evid. 403, which allows the exclusion of relevant evidence “if its probative value is substantially outweighed by the danger of unfair prejudice, confusion of the issues, or misleading the jury, or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence.”  

93. Staff contends that the Commission has broad discretion with respect to the admission of rebuttal testimony.  It asserts:  

When [Black Hills] seek[s] to rebut defense theories which [it] knew about or reasonably could have anticipated, the Commission is within its discretion in disallowing rebuttal testimony.  ...  Rebuttal evidence is ... confined to new matters first introduced by the opposing party and is not an opportunity to bolster, corroborate, reiterate, or repeat [Black Hills’] case in chief.  

First Staff Motion to Strike at 3 (emphasis in original) (citations omitted).  

94. Staff argues that the challenged portions of Mr. Lux’s Rebuttal Testimony should be stricken because they:  (a) present new evidence in the form of “detailed discussions, studies, reports, and analyses” that Black Hills could, and should, have presented in its direct testimony (First Staff Motion to Strike at 4), including the direct testimony filed by Mr. Lux; (b) do not “rebut or meet the “new facts” presented” in answer testimony (id.); (c) present the analysis and evidence in support of the requested CPCN that Staff witness Podein, in her answer testimony, maintains is missing from Black Hills’ direct case; and (d) seek to cure defects in Black Hills’ direct case.  Staff contends that it is unduly prejudiced because “there is no practical way Staff can perform an adequate analysis of Black Hills’ new evidence in the short window [of time] between [the filing of Mr. Lux’s rebuttal testimony on September 12, 2011] and the starting date of the hearing”  First Staff Motion to Strike at 5.  The evidentiary hearing is to begin on September 28, 2011.  

95. Staff contends that providing Intervenors (including Staff) “the opportunity to review and new information and [to] submit Supplemental Answer Testimony is [neither a] practical nor an appropriate cure” (First Staff Motion to Strike at 5) for the undue prejudice that Staff asserts is a result of Mr. Lux’s improper rebuttal testimony.  Staff states that there is insufficient time “to review the evidence, [to] analyze the information, [to] conduct discovery, [to] reach a fully informed position regarding the Application, and [to] detail ... findings in Answer Testimony[.]”  Id.  Thus, Staff argues, the appropriate relief is to strike the challenged rebuttal testimony.  

96. Staff concludes with the observation that  
[n]othing prevented Black Hills from disclosing [the challenged information in Mr. Lux’s rebuttal testimony] at the outset of the case.  Additionally, Black Hills has been given many opportunities to submit the evidence in whole, which they have chosen to ignore.  Because this [challenged rebuttal] testimony goes beyond the scope of what rebuttal is limited to, the testimony should be stricken.  

First Staff Motion to Strike at 6.  

97. Black Hills argues that the motion should be denied because:  (a) there is no basis to exclude evidence under Colo.R.Evid. 403 because Staff has not demonstrated that the probative value of the challenged rebuttal testimony is “substantially outweighed by the danger of undue prejudice” or any other danger identified in Colo.R.Evid. 403; (b) Black Hills has “the right, in rebuttal ... testimony, to comment on the proposals made in answer testimony [and this] is all the Company has done” in the challenged rebuttal testimony (Black Hills Sept. Response at ¶ 16); and (c) a portion of the challenged rebuttal testimony and the challenged Exhibit ML-8 that support that testimony could not have been presented when Black Hills filed either its direct testimony or its supplemental direct testimony “because the [challenged information] covers a time period which started after the filing deadlines for the direct and supplemental direct testimony” (id. at ¶ 26) and, in any event, this testimony responds to Staff witness Podein’s answer testimony.  Black Hills emphasizes that, when considering evidence in light of Colo.R.Evid. 403, “the Colorado Supreme Court has recognized that the probative value of the evidence in question must be substantially outweighed by the listed dangers or considerations.  The rule ‘strongly favors the admission of evidence.’”  Black Hills Sept. Response at ¶ 28 (emphasis in original), quoting People v. Gibbens, 905 P.2d 604, 607 (Colo. 1995).  

98. After review of the Staff witness Podein Answer Testimony and the Black Hills witness Lux Rebuttal Testimony, I will grant in part the motion and will order stricken the pages and line numbers and the exhibit as identified in Appendix B to this Order.  

99. Based on her review, the ALJ finds persuasive Staff’s argument that portions of the challenged rebuttal testimony present information that could have been presented in Black Hills’ direct case and, thus, is improper rebuttal.  In Exhibit ML-8 and the associated rebuttal testimony, for example, Mr. Lux presents information about the actual operation of the Pueblo 5 and 6 steam turbines and reliability problems that, he asserts, are associated with the age of those units.  Age-related difficulties associated with these two generating units form a basis on which Black Hills seeks authority to close the units.  The ALJ finds that Black Hills could have collected earlier, and so could have presented in direct testimony or in supplemental direct testimony, the information contained in Exhibit ML-8 and discussed in the associated rebuttal testimony.  Black Hills’ failure to gather and to present the information until after filing its direct testimony and supplemental direct testimony does not negate the fact that it could, and should, have done so in support of its direct case.  On this basis, the ALJ finds that portions of the challenged testimony are improper rebuttal.  
100. The ALJ is aware that “neither the Commission ... nor any administrative law judge [is] bound by the technical rules of evidence.”  Section 40-6-101(4), C.R.S.  The ALJ also is aware that Rule 4 CCR 723-1-1501(a) states:  “The Commission shall, to the extent practical, conform to the Colorado Rules of Evidence applicable in civil non-jury cases in district courts.”  The ALJ will apply the Colo.R.Evid. 403 balancing test in ruling on this Staff motion.  

101. The ALJ balanced the probative value of the challenged rebuttal testimony against the dangers and considerations listed in Colo.R.Evid. 403.  The ALJ finds that the probative value of the challenged rebuttal testimony is substantially outweighed by the undue prejudice to the Intervenors for the reasons articulated by Staff.  In addition, with respect to the challenged rebuttal testimony (this includes Exhibit ML-6) that discusses frame machines, a 2009 busbar cost analysis performed for a Black Hills affiliate, and comparisons with the LMS100, the ALJ finds that the probative value of that rebuttal testimony is “substantially outweighed by the danger of ... confusion of the issues ... or by considerations of undue delay, waste of time” (Colo.R.Evid. 403).  The challenged testimony is, at best, tangentially probative of the issues in this docket because (a) it addresses a type of frame machine that is not discussed in Staff witness Podein’s answer testimony; and (b) the LMS100 at issue here is not a greenfield LMS100, but the busbar cost analysis presents the costs associated with a greenfield LMS100.  The ALJ finds that the highly-questionable probative value of the challenged testimony is substantially outweighed by consideration of confusion of the issues, the potential for undue delay, and the waste of Commission resources and of the Parties’ resources.  

102. Review of the Black Hills rebuttal testimony filed on September 12, 2011 reveals that other rebuttal witnesses refer to, or rely on, Mr. Lux’s rebuttal testimony or exhibits that the ALJ orders to be stricken.  The ALJ will order to be stricken the references in other rebuttal testimony to the stricken rebuttal testimony and exhibits of Mr. Lux.  

103. Appendix B to this Order.  This Appendix identifies the pages and line numbers of Mr. Lux’s Rebuttal Testimony that the ALJ will order to be stricken, identifies the exhibits to that testimony that the ALJ will order to be stricken, and requires references in other rebuttal testimony to the stricken rebuttal testimony and exhibits of Mr. Lux to be stricken.  

104. Hearing Exhibits.  With respect to the prefiled rebuttal testimony and exhibits that will be offered as hearing exhibits, Black Hills has the following options:  (a) present the testimony in legislative drafting format with the stricken testimony and exhibits shown as 
strike-throughs; or (b) present the testimony with the stricken testimony and exhibits removed entirely.  In the event Black Hills selects the second option, the page numbers and the line numbers in the hearing exhibit must be the same as those in the prefiled rebuttal testimony.  

D. Staff Motion to Strike Portions of Testimony in Support of Settlement Agreement.  

105. On October 3, 2011, the Settlement signed by Black Hills, Gas Intervenors, Governmental Intervenors, and OCC (collectively, Settling Parties) was filed.  CIEA and Staff oppose the Settlement.  

106. By Decision No. R11-1071-I, the ALJ scheduled an evidentiary hearing on the Settlement for October 25, 2011.  In that Order the ALJ also discussed the scope of that hearing and established a procedural schedule.  

107. On October 3, 2011, Black Hills filed its testimony in support of the Settlement.  

108. On October 5, 2011, Gas Intervenors, Governmental Intervenors, and OCC each filed testimony in support of the Settlement.  

109. On October 14, 2011, Staff filed its Motion to Strike Testimony Offered in Support of Settlement Agreement [Second Staff Motion to Strike] and Request for Shortened Response Time.  

110. Given the nature of the Second Staff Motion to Strike, its potential impact on the October 25, 2011 evidentiary hearing, and the fact that no party will be prejudiced, the ALJ will grant the Request for Shortened Response Time.  The ALJ will shorten the response time to the Second Staff Motion to Strike to 10 a.m. on October 21, 2011.  

111. On October 21, 2011, CIEA timely filed its Response to the Second Staff Motion to Strike.  In that filing, CIEA concurs with, and joins in, the Second Staff Motion to Strike.  It presented no additional argument.  

112. On October 20, 2011, Black Hills timely filed its Response to the Second Staff Motion to Strike (Black Hills Oct. Response).  Black Hills opposes the motion.  

113. On October 20, 2011, Governmental Intervenors timely filed their Response to the Second Staff Motion to Strike (Governmental Intervenors Response).  Governmental Intervenors oppose the motion.  

114. On October 21, 2011, Gas Intervenors timely filed their Response to the Second Staff Motion to Strike (Gas Intervenors Oct. Response).  Gas Intervenors oppose the motion.  

115. On October 21, 2011, OCC timely filed its Response to the Second Staff Motion to Strike (OCC Response).  OCC opposes the motion.  

116. For the reasons discussed below, the ALJ will deny the Second Staff Motion to Strike.  

117. With respect to its second motion to strike, Staff acknowledges that the ALJ permitted the Settling Parties to file testimony in support of the Settlement and that this “would seem to allow the [Settling Parties] to provide advocacy for and some explanation of their rationale for settling.”  Second Staff Motion to Strike at 2.  Staff argues:  (a) the opportunity to file testimony in support of the Settlement “did not provide the [Settling Parties] with the opportunity to supplement the record with new evidence and testimony in support of their rationale” (Second Staff Motion to Strike at 2); and (b) the Settlement “did not create a new opportunity to either create a record or [to] offer new facts or evidence that could have been offered in” direct, supplemental direct, answer, cross-answer, or rebuttal testimony (id. at  3); and (c) the Settlement “did not create any new dynamic where [an] issue was not relevant before and is now relevant” to this proceeding (id.).  On these grounds, Staff concludes that the ALJ should strike, as identified in the motion, portions of the Settlement-supporting testimony of Black Hills witness White, Governmental Intervenors witness Book, and OCC witness Schechter.  

118. In their response to the motion, Gas Intervenors present these general arguments:  (a) “[m]otions to strike are in fact disfavored, and even redundant and immaterial ... matters need not be stricken if their presence cannot prejudice the opposing party” (Gas Intervenors Oct. Response at ¶ 2, citing Colorado Rule of Civil Procedure 12(f)); (b) although Staff is aware of the scope of the Settlement, the “motion ... ignores the breadth and scope of the testimony and matters before the ALJ on the” Settlement (id. at ¶ 3); (c) Staff does not assert prejudice as a basis for its motion; (d) there is no prejudice because Staff had the opportunity to conduct discovery and, by testimony, cross-examination, and the scheduled hearing, Staff will have “a full opportunity to explore and [to] address the Settlement Agreement” (id. at ¶ 4); and (e) the “Commission encourages settlement of contested proceedings” (id. at ¶ 5, citing Rule 4 CCR 723-1-1408).  
119. As to the specific testimony that Staff seeks to strike, Gas Intervenors (a) assert that the matters addressed in the testimony “are fully within the descriptions and issues ... in Decision [No.] R11-1071-I [and] the ... issues raised throughout the docket” (Gas Intervenors Oct. Response at ¶ 6); (b) assert that Settling Parties’ testimony that “seek[s] to explain the Settlement Agreement and its [power purchase agreement] provisions, especially where those benefit consumers and minimize early rate impacts, is entirely appropriate” (id.); and (c) join in the Black Hills response and the Governmental Intervenors response to the motion (id. at ¶ 7).  
120. Black Hills, Governmental Intervenors, and OCC present the following principal arguments in opposition to the motion:  (a) the challenged testimony contains appropriate testimony in support of the Settlement (e.g., the party’s rationale for settling, its past experiences that pertain to its decision to settle, and the bases for its belief that the Settlement is in the public interest); (b) the challenged testimony was not offered in previous testimony because, in the Application, Black Hills sought authority to construct, to own, and to operate 100 percent of the LMS100 at issue, and the Settlement proposes a significant change to the ownership of the facility; (c) the contested testimony is supported by evidence already in the record; and (d) to the extent the Settlement or a party’s rationale for settling rests on facts not already in the record, the challenged testimony presents those facts, which provides an evidentiary basis for assessment of the Settlement.  

121. The ALJ has considered Decision No. R11-1071-I, has read and considered the testimonies offered in support of the Settlement, and has considered the arguments presented.  Based on the record, the ALJ finds the arguments in opposition to the motion to be persuasive.  In addition, the ALJ finds the challenged testimony to fall within the intended scope of Decision No. R11-1071-I and to be the type of testimony that a party is permitted to offer to explain its support for a settlement.  

122. The ALJ will deny the Second Staff Motion to Strike as to the testimony of Black Hills witness White, Governmental Intervenors witness Book, and the majority of the testimony of OCC witness Schechter.  As to OCC witness Schechter’s testimony at 2:13-15, the ALJ will deny the Second Staff Motion to Strike provided that testimony is amended as discussed in the OCC Response at 2.  If the referenced testimony of OCC witness Schechter is not amended, the ALJ will grant the Second Staff Motion to Strike OCC witness Schechter’s testimony at 2:13-15.  

III. ORDER  
A. It Is Ordered That:  
1. Consistent with the discussion above, the Combined Motion to Compel, Motion to Accept Revised Non-Disclosure Agreement or, in the Alternative, to Waive Paragraph 4 of Non-Disclosure Agreement, and Expedited ALJ Decision, which was filed by the Colorado Independent Energy Association on August 16, 2011, is granted in part and is denied in part.  
2. The Motion for Shortened Response Time to the Combined Motion to Compel, Motion to Accept Revised Non-Disclosure Agreement or, in the Alternative, to Waive Paragraph 4 of Non-Disclosure Agreement, and Expedited ALJ Decision is granted.  Response time is shortened to noon on August 19, 2011.  

3. Consistent with the discussion above, the Motion to Strike Portions of Testimony of Mr. Robert H. Weinstein, which motion was filed by the Colorado Independent Energy Association on September 16, 2011, is granted in part and is denied in part.  

4. Response time to the Motion to Strike Portions of Testimony of Robert H. Weinstein is shortened to 10 a.m. on September 27, 2011.  

5. Consistent with the discussion above, the Motion to Strike Testimony Offered in Rebuttal and in Cross-Answer Testimony, which motion was filed by Staff of the Public Utilities Commission on September 16, 2011, is granted in part and denied in part.  

6. The Request for Shortened Response Time to the Motion to Strike Testimony Offered in Rebuttal and in Cross-Answer Testimony is granted.  Response time to the Staff Motion to Strike Testimony Offered in Rebuttal is shortened to September 23, 2011.  Response time to the Staff Motion to Strike Testimony Offered in Cross-Answer Testimony is shortened to 10 a.m. on September 27, 2011.  

7. Portions of the Answer Testimony of Robert H. Weinstein, which testimony was filed on August 24, 2011, are stricken as stated in Appendix A to this Order.  

8. The Answer Testimony of Robert H. Weinstein that is offered as an exhibit at hearing shall conform to this Order.  

9. Portions of the Cross-Answer Testimony of Robert H. Weinstein, which testimony was filed on September 12, 2011, are stricken as stated in Appendix A to this Order.  

10. The Cross-Answer Testimony of Robert H. Weinstein that is offered as an exhibit at hearing shall conform to this Order.  

11. Portions of the Rebuttal Testimony of Mark Lux, which testimony was filed on September 12, 2011, are stricken as stated in Appendix B to this Order.  

12. Exhibits ML-6 and ML-8 attached to the Rebuttal Testimony of Mark Lux, which testimony was filed on September 12, 2011, are stricken as stated in Appendix B to this Order.  

13. The rebuttal testimony of other witnesses, which testimony was filed on September 12, 2011 and which references or relies on the Rebuttal Testimony and Exhibits of Mark Lux that are stricken, is stricken as stated in Appendix B to this Order.  

14. The rebuttal testimony offered as exhibits at hearing shall conform to this Order.  

15. Consistent with the discussion above, the Motion to Strike Portions of Testimony in Support of Settlement Agreement, which motion was filed by Staff of the Colorado Public Utilities Commission on October 14, 2011, is denied as to the testimony of Black Hills witness White, which testimony was filed on October 3, 2011.  

16. Consistent with the discussion above, the Motion to Strike Portions of Testimony in Support of Settlement Agreement, which motion was filed by Staff of the Colorado Public Utilities Commission on October 14, 2011, is denied as to the testimony of Governmental Intervenors witness Book, which testimony was filed on October 5, 2011.  

17. Consistent with the discussion above, the Motion to Strike Portions of Testimony in Support of Settlement Agreement, which motion was filed by Staff of the Colorado Public Utilities Commission on October 14, 2011, is denied as to the testimony of OCC witness Schechter provided that testimony is amended as discussed in the OCC Response to the Second Staff Motion to Strike at 2.  If the referenced testimony of OCC witness Schechter is not amended, the Motion to Strike Portions of Testimony in Support of Settlement Agreement is granted as to OCC witness Schechter’s testimony at 2:13-15.  

18. The Request for Shortened Response Time to the Motion to Strike Portions of Testimony in Support of Settlement Agreement is granted.  Response time is shortened to 10 a.m. on October 21, 2011.  

19. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO



MANA L. JENNINGS-FADER
________________________________

Administrative Law Judge










�  On March 16, 2011, Applicant filed a correction to the March 14, 2011 filing.  Unless the context indicates otherwise, reference in this Order to the Application is to the March 14, 2011 filing as corrected by the March 16, 2011 filing.  


�  By Decision No. R11-0755, issued July 12, 2011, the Administrative Law Judge granted Chesapeake’s request and dismissed Chesapeake’s intervention in this proceeding.  


�  Preferably, to decide a motion to compel, one has available both the discovery at issue and the response or objection to that discovery.  


� This date was eight days after CIEA filed its Response in Opposition to Motion for Extraordinary Protection.  This date was 13 days before the deadline for filing exceptions to Decision No. R11-0792-I.  


�  This date was two days before the deadline for filing exceptions to Decision No. R11-0792-I.  


�  Rule 4 CCR 723-3-3614(b)(I) contains the provisions of the nondisclosure agreement that an attorney for a party must sign to obtain access to highly confidential information.  Rule 4 CCR 723-3-3614(b)(II) contains the provisions of the nondisclosure agreement that a subject matter expert for a party must sign to obtain access to highly confidential information.


�  By Decision No. C11-0934, issued on August 29, 2011, the Commission addressed the applications for reconsideration, reargument, or rehearing.  In that Decision, as pertinent here, the Commission slightly modified the language of Rule 4 CCR 723-3-3614(b)(I) and promulgated that Rule as modified.  The Rules, including amended Rule 4 CCR 723-3-3614(b), promulgated in the 2011 ERP Rulemaking became effective on October 30, 2011.  


�  At the time the CIEA Motion to Strike and the First Staff Motion to Strike were filed, the Commission had not issued a written Decision addressing the scope of this docket.  On September 27, 2011, the Commission issued Decision No. C11-1048, its Order Denying Exceptions to Decision No. R11-0889-I Addressing Scope of Proceeding.  Decision No. C11-1048 memorialized the Commission’s September 14, 2011 oral rulings.  


�  Colo.R.Evid. 702 states:  “If scientific, technical, or other specialized knowledge will assist the trier of fact to understand the evidence or to determine a fact in issue, a witness qualified as an expert by knowledge, skill, experience, training, or education, [sic] may testify thereto in the form of an opinion or otherwise.”  
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