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I. Statement

1. This matter comes before the Commission for consideration of an application (Application) filed by the Union Pacific Railroad Company (UPRR) on April 12, 2011, requesting authority to abolish the existing at-grade highway-rail crossing of Columbine Street with Milepost 637.50 of the UPRR Limon Subdivision, National Inventory No. 804624N, in the City and County of Denver, State of Colorado.

2. The parties and procedural history in this Docket are as described in Decisions No. C11-0635 issued on June 8, 2011; No. R11-0675-I issued on June 20, 2011; and 
No. R11-0954-I issued on September 2, 2011.  Pursuant to the latter of these, the undersigned Administrative Law Judge (ALJ) granted the withdrawal of the interventions filed by Public Service Company of Colorado and by 4215 Columbine Street, LLC.

3. The interventions filed by Regional Transportation District (RTD) and City and County of Denver (City), respectively, have not been withdrawn.  However RTD and the City do not oppose the relief sought in the application and consent to determination of the subject matter of this Docket by the modified procedures set forth in 4 Code of Colorado Regulations (CCR) 723-1-1403, Rules of Practice and Procedure.

4. On August 29, 2011, UPRR filed a Motion to Grant Application as Unopposed (Motion).  The Motion states that as no party opposes the relief sought in the Application, UPRR requests an order finding that the Application should be granted under modified procedures.

5. In Decision No. R11-0954-I, the ALJ indicated that the matter would be decided without a hearing pursuant to Commission Rule 1403.  

6. The ALJ has reviewed the Application, the materials filed therewith, and the Exhibits filed by UPRR on July 29, 2011.  The ALJ has also consulted with Ms. Pamela Fischhaber of the Commission’s Rail and Transit Safety Section for a technical analysis of the Application and accompanying exhibits.  The ALJ has also taken administrative notice of the Commission’s official files, including Decisions No. C11-0570 and No. C11-0571 effective on May 27, 2011.

7. In accordance with § 40-6-109, C.R.S., the ALJ now transmits to the Commission, the record in this proceeding along with a written Recommended Decision.

II. Findings of Fact

8. The Columbine Street Crossing that is the subject of the Application presently intersects the UPRR Limon Subdivision at Milepost 637.50 within the City and County of Denver, State of Colorado.  This location lies between E. 40th Avenue and E. 43rd Avenue (south and north of the crossing) and Josephine Street and Clayton Street (west and east of the crossing).

9. UPRR operates a single set of tracks through the area of the subject crossing.

10. Columbine Street is not contiguous from the downtown area of Denver to the area of the subject crossing.  Columbine terminates at E. 37th Avenue heading north from E. 26th Avenue (City Park), then exists again between E. 40th Avenue and E. 47th Avenue.  There is another short segment of Columbine just to the south of E. Brighton Boulevard.

11. The Columbine Street Crossing is an at-grade crossing featuring flashing lights and bells.  Pursuant to a study conducted in early 2011, daily vehicle traffic on Columbine Street in the vicinity of the subject crossing averages 566 vehicles per day.

12. Josephine Street provides the nearest rail crossing to the west of Columbine Street.  Josephine Street carries one-way traffic northbound and lies 304 feet west of Columbine.  At 631 feet west of Columbine Street, York Street carries one-way traffic southbound across the UPRR tracks.

13. Average Daily Traffic volumes on Josephine and York Streets in this vicinity were recorded in 2011 at 5,520 and 6,872 vehicles, respectively.  Josephine Street is fragmented similar to Columbine Street.  York Street is contiguous between E. 6th Avenue and E. Brighton Boulevard. 

14. At present, the crossings at both Josephine Street and York Street are equipped with flashing lights and bells.  However, the Commission has approved upgrades to the safety equipment at these two crossings in Dockets No. 11A-340R and No. 11A-339R, respectively.
  In accordance with these decisions, UPRR will be adding descending gates, pedestrian sidewalks, and new flashing lights and bells at these locations to enhance safety.

15. Clayton Street provides the nearest rail crossing to the east of Columbine Street.  Clayton Street carries two-way traffic and lies 852 east of Columbine.

16. Average Daily Traffic volumes on Clayton Street in this vicinity were recorded in 2011 at 1,332 vehicles.  Clayton Street also runs from E. 26th Avenue to E. 37th Avenue, and then again from E 40th Avenue north to E 50th Avenue.

17. The Clayton Avenue Crossing also features flashing lights and bells, but no gates in its current configuration.

18. In order to abolish the Columbine Street Crossing, UPRR proposes to remove the crossing surface panels, restore the trackway to a standard ballast, ties and rail configuration, and install permanent Type III barricades in conformity with the Manual of Uniform Traffic Control Devices.  These measures will effectively warn motorists that the crossing is no longer active and prevent vehicle traffic from traversing the railroad tracks at this location.

19. UPRR estimates that the work to abolish the Columbine Street Crossing will require six months to complete.

20. UPRR operates 15 trains per day over the subject tracks:  seven through trains and eight switching movements.

21. Currently, with the Columbine Street Crossing active, the existing crossings experience the following Exposure Factors (traffic volumes * train volumes):  York Street – 103,080; Josephine Street – 82,800; Clayton Street – 19,980; and Columbine Street – 8,490.  The cumulative Exposure Factor (totaling the above) is 214,350.

22. If the Columbine Street Crossing is abolished as proposed, the existing traffic volumes are expected to transfer to the adjacent available crossings.  Thus, the cumulative Exposure Factor will not change if the Columbine Street Crossing is closed.  However, the overall risk of traffic/train incidents would decrease with the closing because that exposure would be experienced at three locations as opposed to four.

23. Using information from the 1974 Colorado State Highway Railroad Grade Crossing Data book, hazard indices for the four crossings affected by this Application are shown to be lower in a future scenario where the Columbine Street Crossing is closed and the upgrades to the Josephine and York Street Crossings are complete.  The Hazard Index represents the number of expected accidents in a five-year period.

24. In their existing configurations, the four affected crossings yield a cumulative Hazard Index of 6.58.  Regardless of how traffic volumes are transferred to the Josephine, York, and Clayton Street Crossings after the closure of Columbine Street, the cumulative Hazard Indices calculate to between 4.33 and 4.42.

25. As detailed in Decision No. C11-0635, the Commission provided notice of this proceeding to all interested parties on April 27, 2011.  Four parties subsequently intervened, but none oppose the abolishment of the Columbine Street Crossing as proposed in the Application.

III. Discussion and Conclusions

A. Commission Authority and UPRR Motion

26. Subsections 40-4-106(1),
 40-4-106(2)(a),
 and 40-4-106(3)(a)(I),
 C.R.S., provide the jurisdictional basis for the Commission to act on applications to abolish railroad crossings and also establish the standard to be applied to evaluating such applications.  Hassler and Bates Company v. Public Utilities Commission, 168 Colo. 183, 451 P.2d 280 (1969) (interpreting predecessor statutes with substantially identical language to current statutes).  Based on the statutory language and the Colorado Supreme Court's interpretation, the standard to be applied in this case is:  will abolishing (that is, closing) the Columbine Street Crossing serve to prevent accidents and to promote public safety; and, if so, are there just and reasonable conditions and terms which the Commission ought to attach to the closing.

27. To the extent that the Motion seeks approval of the Application purely on the basis that no party actively opposes the Application and/or the relief sought, the ALJ declines to do so.  The ALJ concludes that the above authorities establish not only the Commission’s jurisdiction, but also its responsibility to independently determine that abolishing the subject crossing will prevent accidents and promote public safety regardless of positions asserted by the parties.

28. As the proponent of a Commission order approving the Application, UPRR has the burden of establishing that closure of the Columbine Street Crossing will, indeed, promote and safeguard public safety  4 CCR 723-1-1500

B. Merits of the Application

29. The principal safety concern at the subject location is an accident involving a vehicle and a train.  While it is impossible to know for certain what number or type of accidents may occur in the future, it is possible to look at the relevant factors and make a reasonable determination of whether accidents are more or less likely.

30. Columbine Street is a fragmented, local street with relatively low volumes of vehicle traffic at the subject crossing compared to surrounding streets.  Cumulative volumes on Josephine and York Streets in this area are 20 times the average daily volume on Columbine.  Volume across the Clayton Street Crossing is nearly twice that of Columbine Street.

31. Josephine, York, and Clayton Streets all lie within 1,500 feet of each other, with Columbine Street in the middle.  Thus, closure of the Columbine Street Crossing will not represent a significant inconvenience to motorists needing to cross the railroad tracks in this area.

32. The Commission has recently approved safety upgrades to the Josephine and York Street Crossings.  These improvements will result in the alternate crossings having more effective traffic controls than are present at Columbine Street.

33. Although the vehicles that currently use the Columbine Street Crossing will divert to other crossings if Columbine is closed, the fact that the same number of vehicles are crossing the railroad tracks does not mean that risk will not be affected.  Because the closure of the Columbine Street Crossing will result in three points of potential contact
 as compared to four, the potential risk posed by each train is reduced.

34. The reduced risk of a lower number of crossings, coupled with the enhanced safety of the equipment approved for installation at the Josephine and York Street Crossings are the principal factors that produce the lower cumulative Hazard Index calculated by Advisory Staff.  In each of the scenarios accounting for diversion of traffic away from Columbine Street and to the nearby alternate crossings, the number of expected accidents over a five-year period was reduced by roughly one-third.
  This is a significant decrease that translates to improved public safety.

35. The measures proposed by UPRR to accomplish the closing of the Columbine Street Crossing are adequate.  Removal of the surface panels and installation of barriers with standard warning signs will ensure that drivers are alerted to the closure and effectively prevented from making an unauthorized crossing after the closure.  The ALJ concludes that no additional conditions need be imposed as part of approving the Application.

36. Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

IV. ORDER

A. The Commission Orders That:

1. The Application is approved.

2. Union Pacific Railroad Company (UPRR) is authorized and ordered to proceed with the abolishment of the Columbine Street Crossing in the City and County of Denver, Colorado, as described in the Application and the Exhibits filed herein.  

3. UPRR will be required to remove the existing crossing surfaces and roadway between the permanent Type III Barricades at the Columbine Street Crossing.

4. UPRR shall inform the Commission in writing that the crossing abolishment is complete within ten days after completion.  

5. If the closure project is not complete by March 31, 2012, UPRR shall make a filing on that date explaining the status of the work in progress.

6. UPRR shall file a copy of the U.S. Department of Transportation National Inventory forms showing this crossing as closed at the same time it makes the filing required in Ordering Paragraph No. 4.

7. Docket No. 11A-338R is now closed.

8. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.

9. As provided by §40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the Recommended Decision shall become the decision of the Commission and subject to the provisions of §40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in §40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

10. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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�  See Decisions No. C11-0571 and No. C11-0570.


�  Advisory Staff examined three different scenarios where traffic volumes on Columbine Street transferred to the other three available crossings to a varying degree:  all to Josephine and York, all to Clayton, and half to Josephine and York, half to Clayton.


�  As pertinent here, that subsection grants the Commission the "power ... to make ... special orders ... or otherwise to require each public utility to maintain and operate its ... tracks, and premises in such manner as to promote and [to] safeguard the health and safety of ... the public and to require the performance of any other act which the health or safety of its employees ... or the public may demand."  


�  As pertinent here, that subsection grants the Commission the "power ... to determine, [to] order, and [to] prescribe the terms and conditions of installation and operation, maintenance, and warning at all such crossings that may be constructed including ... the installation and regulation of ... means or instrumentalities as may to the commission appear reasonable and necessary to the end, intent, and purpose that accidents may be prevented and the safety of the public promoted."  


�  As pertinent here, that subsection grants the Commission the "power ... to order any crossing constructed at grade ... to be ... abolished, according to plans and specifications to be approved and upon just and reasonable terms and conditions to be prescribed by the commission[.]"  


�  i.e. at Josephine, York, and Clayton.


�  “Existing” HI of 6.58 compared to “Future” HI of 4.42 (50 percent of Columbine traffic to Josephine and York/50 percent to Clayton).
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