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I. STATEMENT

1. On May 16, 2011, the (I) Motion for Protective Order; (II) Objections and Preliminary Responses to Applicant's First Set of Interrogatories and Requests for Production Submitted to Sunshine Taxi; and (III) Motion for Enlargement of Time to Reply to Discovery Requests After Disposition of Objections and Motion for Protective order was filed by Sunshine Taxi, Inc. (Sunshine Taxi or Intervenor).

2. On May 24, 2011, the Applicant’s Response to Motion for Protective Order and Objections was filed by Mercy Medical Transportation Services LLC (Mercy or Applicant).

3. The Commission gave notice of the application on 
January 31, 2011.  As originally noticed, the application sought the following authority:

a Certificate of Public Convenience and Necessity to operate as a common carrier by motor vehicle for hire for the transportation of

passengers, in call-and-demand limousine service,

between all points in Mesa County, Colorado.  
RESTRICTION:  This application is restricted to providing non-emergent medical transportation.  
4. Judge Gomez succinctly summarized principles governing the pending dispute:

11.
Discovery in Commission proceedings is conducted pursuant to Commission Rule 4 CCR 723-1-1405 and Colorado Rule of Civil Procedure (C.R.C.P.) 26-37, except those the rules do not incorporate by reference as specifically indicated in 1405(a)(II).  As provided under C.R.C.P. 26(b), “parties may obtain discovery regarding any matter, not privileged, that is relevant to the claim or defense of any party, including the existence, description, nature, custody, condition and location of any books, documents, or other tangible things and the identity and location of persons having knowledge of any discoverable matter.”  Importantly, the matter sought pursuant to discovery need not be admissible at trial.  Therefore, while the existence and location of documents and the identity of witnesses may not be relevant evidence under Colorado Rules of Evidence, Rule 401, they are nonetheless discoverable under Rule 26.  As long as the matter sought is “reasonably calculated to lead to the discovery of admissible evidence, it is discoverable.  

12.
Because under Rule 26(b), relevance is to be construed liberally to effectuate the full extent of their truth-seeking purposes, the information sought pursuant to discovery need not be relevant to any particular issue in the case – it only needs to be pertinent only to the subject matter of the suit.  Williams v. District Court, 866 P.2d 908 (Colo.1993).  Generally, discovery rules are to be liberally construed to eliminate surprise at trial, to permit the discovery of relevant evidence, simplify issues, and to promote the expeditious settlement of cases.  Jenkins v. District Court, 676 P.2d 1201 (Colo.1984).  However, the inclination for liberal discovery under Rule 26 must be balanced against the recognition that disproportionate discovery may increase the cost of litigation, harass the opponent, and tend to delay a fail and just determination of the legal issues.  Silva v. Basin Western, Inc., 47 P.3d 1184 (Colo.2002).  As such, relevant evidence, for the purposes of discovery may nonetheless be beyond the reach of the parties if its production would be unduly burdensome or oppressive under Rule 26(c).

13.
Discovery disputes are not looked upon with favor by the Commission.  Parties are encouraged to resolve discovery disputes among themselves.  However, in the event discovery disputes cannot be resolved, Rule 1405(b) provides for sanctions for parties and attorneys who fail to cooperate in discovery matters in good faith.

Decision No. R09-1070-I at 4-5.

5. Rule 1405(e) limits discovery in transportation cases. As concerns written interrogatories and requests for production, a party is limited to "a single set of not more than 20 interrogatories" ....including all discrete subparts." Rule 1405 (e) (IV).  Intervenor contends, the interrogatories and requests for production are impermissibly long.

6. Applicant believes that its discovery requests, including allowable sub parts, do not exceed 20. If found otherwise, a waiver of Rule 1405(e) is requested.

7. The Colorado Court of Appeals has applied similar provisions found in the Colorado Rules of Civil Procedure in a practical light:

[T]o parse out each of the requests for specific details of a particular event and require that they count as separate interrogatories would penalize a litigant for requesting information that the opposing party would already reasonably be expected to provide. Indeed, to do so would force parties to create general -perhaps even vague -open-ended interrogatories, leading to absurd results and frustrating the legitimate purpose of using interrogatories to ascertain specific facts. We emphasize that "legitimate discovery efforts should not have to depend upon linguistic acrobatics." Ginn v. Gemini Inc., 137 F.R.D. 320, 322 (D. Nev. 1991).

Leaffer v. Zarlengo, 44 P.3d 1072, 1080 (Colo. 2002).

8. It is found that the Interrogatories and Requests for Production are not more than within the numbered 20 interrogatories including all discrete subparts.

9. As to the applicable scope of time being limited to a total of six months of the 12-month period immediately preceding the commencement of the proceedings, good cause has not been shown for waiver of this limitation.  

10. In its response, Applicant modifies its document request to seek only documents for the six month period preceding the commencement of this case.  Thus, the scope of any interrogatories or requests for production that do not specify or are outside of the applicable period will be limited to the six-month time period commencing six months prior to the commencement of this proceeding.

11. Applicant seeks authority to provide call-and-demand limousine service between all points in Mesa County, Colorado to and/or from medical treatment that is not emergent in nature.  To the extent that discovery is sought beyond such scope, it has not been shown to be reasonably calculated to lead to the discovery of admissible evidence.

12. In its response, Applicant attempts clarification of the intended meaning of some terms questioned by Intervenor. Common meanings as supplemented by Applicant’s stated intention are sufficient for Intervenor to provide a response without further requirement of linguistic acrobatics.

13. As modified consistent with this decision, Interrogatories and Requests 1, 2, 3, 5, 7, 8, 9, 10, 11, and 12 are reasonably calculated to lead to discovery of admissible evidence and are not overly broad or burdensome.  Except as provided consistent with this order, any objections raised are overruled.

14. While Applicant has broad discretion as to the manner of prosecuting its case to meet its burden of proof, the Supreme Court has made clear that “where, as here, the expenditure of substantial sums of money is involved in complying with the order for production of documents, the plaintiff cannot shift the financial burden of preparing his case to the defendant by suggesting that these expenses may be ultimately assessed against either party as costs. A defendant cannot be required to finance the legal action of his adversary.”  Bristol Myers Co. v. District Court of Denver, 161 Colo. 354, 359-360 (Colo. 1967).  Thus, all reasonable expenses in connection with the production, inspection, and copying of the documents pursuant to this order shall be paid by Applicant as the same are incurred.
15. Intervenor requests “reimbursement” of costs and expenses including “$25.00 per hour, managerial time at $70.00 per hour, and copies at $.25 per page.”  No basis has been shown to justify the reasonableness or necessity of such amounts or those amounts actually will be incurred.  The request for production conditioned upon recovery of these amounts is denied.

16. Further, all parties are reminded of the applicable provision of Rule 33(d), Option to Produce Business Records, that may further mitigate the burden of responding to the pending discovery requests:  

Where the answer to an interrogatory may be derived or ascertained from the business records of  the party upon whom the interrogatory has been served, or from an examination, audit, or inspection of such business records, or from a compilation, abstract, or summary based thereon, and the burden of deriving or ascertaining the answer is substantially the same for the party serving the interrogatory as for the party served, it is a sufficient answer to such interrogatory to specify the records from which the answer may be derived or ascertained and to afford to the party serving the interrogatory reasonable opportunity to examine, audit, or inspect such records and to make copies, compilations, abstracts, or summaries.

Rule 33 C.R.C.P.

17. As to any claim regarding confidential, proprietary, or commercially sensitive data, the claim does not demonstrate that the information is not discoverable or that the Commission’s rules regarding confidentiality do not apply.  

18. While it is true that a protective order could be imposed pursuant to the incorporated rules of civil procedure, it is equally true that a protective order may issue and confidentiality procedures are available under the Commission’s rules of practice and procedure.  See Rule 37(a)(4) C.R.C.P.  and Rule 1100, 4 CCR 723-1.

19. The Commission has rules and procedures in effect to address confidential matters and a general objection based upon confidentiality will not withstand scrutiny.  Intervenor’s general objection does not demonstrate need for a protective order to issue beyond confidentiality protections afforded by the Commission’s Rules of Practice and Procedure without further order.  Applicant’s counsel has agreed to execute (and now has filed) a non-disclosure agreement as provided in Commission rules.  The request for further relief will be denied.  Documents may be produced subject to a claim of confidentiality in accordance with Commission rules.

20. Intervenor requests an order permitting production of any documents at its offices in Grand Junction, Colorado, between the hours of 8 a.m. and 5 p.m. Monday - Friday.

21. Applicant states the parties have discussed review of documents and payment for copies, including the possibility of a review by Applicant’s counsel of Intervenor’s documents at its offices.

22. Rule 34(b) C.R.C.P. provides “[t]he request shall specify a reasonable time, place, and manner of making the inspection and performing the related acts.”  The request is silent in this regard. 
23. It is noted that offices of counsel for both parties are in the Denver metro area while Intervenor’s offices are located in Grand Junction.  Accordingly, in order to not impose unreasonable costs, responsive documents in the possession of Intervenor’s counsel, or that will be reviewed by Intervenor’s counsel outside of the client offices in Grand Junction shall be made available in accordance with Commission rules at the offices of Intervenor’s counsel.  Those responsive documents at Intervenor’s place of business that will not be reviewed by Intervenor’s counsel prior to production shall be made available for inspection at Intervenor’s place of business.  Availability of production between the hours of 8 a.m. and 5 p.m. Monday – Friday is reasonable.

24. Interrogatories and Request 4 states: “Provide a complete description of the motor vehicle equipment, including passenger capacity, and identify which is owned and which is leased, naming the lessors.”

25. Intervenor claims the request is vague and claims identity of lessors is confidential.  Applicant responds that the request relates to vehicles used by Intervenor in its operations and that there is no basis for Intervenor to withhold the names of lessors, if there are leases from or to Sunshine.

26. As clarified by Applicant, the request is reasonable.  As to identity of lessors, the claimed confidentiality combined with the lack of showing requested identification of lessors is reasonably calculated to lead to the discovery of admissible evidence justifies redaction or disclosure subject to the Commission’s confidentiality protections, at Intervenor’s option.

27. Interrogatories and Request 6 states:  “Does Intervenor contend that the granting of this Application will "impair" its Colorado intrastate service? If so, state with particularity each and every fact, and produce every document upon which Intervenor relies to support this contention.”

28. Intervenor objects on the basis that the term calls for a legal conclusion.  Applicant responds that it does not.  While the term “impair” can have a legal meaning, it is also clearly subject to plain meaning and interpretation.  A legal interpretation is not required to respond to the discovery.  Intervenor shall respond to the request.   

29. Interrogatories and Request 13 states:  “State all reasons why you contend that the Application should not be granted and state all facts and produce all documents on which you rely in support of your position.”

30. The request is overly broad and burdensome.  It is not reasonably calculated to lead to the discovery of admissible evidence.  The objections to the request are sustained and further response will not be required.

31. Interrogatories and Request 14 states:  “Explain in detail any service and/or rate proposal that you have made with respect to the subject traffic.”

32. Applicant has not shown that the request is reasonably calculated to lead to the discovery of admissible evidence.  The objections to the request are sustained and further response will not be required.

33. Finally, Intervenor requests enlargement of time for further responses required consistent with this order.  Sufficient grounds have not been shown for the requested relief.  This discovery has been outstanding for some time and reasonable responses or preparations for response should have been made.  Further, the hearing scheduled in this matter quickly approaches.  The request will be denied and responses shall be provided as ordered below.

34. Failure to fully comply with discovery consistent with the discussion above may result in discovery sanctions pursuant to Commission Rule 1405(b), including, but not limited to, payment of an opposing party’s costs, expenses, and attorney’s fees attributable to a lack of good faith, dismissal of a party, disallowance of exhibits or witness testimony, or such other relief as the ALJ deems appropriate.

II. ORDER

A. It Is Ordered That:  

1. The (I) Motion for Protective Order; (II) Objections and Preliminary Responses to Applicant's First Set of Interrogatories and Requests for Production Submitted to Sunshine Taxi; and (III) Motion for Enlargement of Time to Reply to Discovery Requests After Disposition of Objections and Motion for Protective order filed by Sunshine Taxi, Inc. (Sunshine Taxi or Intervenor) filed on May 16, 2011, are granted in part consistent with the discussion above.
2. Intervenor shall forthwith respond to Applicant's First Set of Interrogatories and Requests for Production of Documents to Intervenor consistent with the discussion above.

3. Response times to the motions are waived.

4. This Order shall be effective immediately.
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