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I. statement

1. Public Service Company of Colorado (Public Service) filed an Application for Approval of the 2011 Wind Request for Proposals (2011 Wind RFP) of targeted wind solicitation and for waivers of Commission Rules (Application) on June 4, 2010, in Docket No. 10A-377E.  
2. On November 19, 2010, Public Service filed a Motion to Amend its Application and Amended Application (Amended Application).  The Amended Application requested approval to amend Public Service’s 2007 Resource Plan to reject all remaining bids from the 2009 All Source RFP and to proceed to obtain the remaining wind and solar resources through future solicitations.

3. By Interim Order No. R10-1362-I in Docket No. 10A-377E, issued December 22, 2010, among other things, Public Service’s Motion for leave to amend its original Application was granted.  The Administrative Law Judge (ALJ) stayed that matter pending a more definitive statement from the Commission outlining policy directives it wished to be followed in this proceeding  

4. On December 20, 2010, in response to Public Service’s motion requesting remand of the case to the Commission or for an order directing the ALJ to issue an Initial Commission Decision, the Commission issued Decision No. C10-1355 in Docket No. 10A-377E, in which it determined that the most effective means of dealing with the matter was through an Initial Commission Decision.  The Commission also stated that it would provide further guidance on this Docket, as well as Docket No. 10A-905E at a future time.

5. On December 3, 2010, Public Service filed an Application for Approval of Targeted Wind Solicitation and for Waivers of Commission Rules, whereby it sought approval of a targeted wind solicitation to acquire up to 200 MW of wind resources for its system.  The Application was assigned Docket No. 10A-905E.

6. On January 3, 2011, the Commission held oral arguments on motions filed by E.ON Climate & Renewables North America, LLC (E.ON) and Staff of the Commission (Staff) in Docket No. 10A-905E.  E.ON requested that the Commission stay Public Service’s application for approval of targeted wind solicitation and strike the issuance by Public Service of its Colorado 2011 Wind RFP.  Staff requested that Public Service withdraw or postpone its 2011 Wind RFP.

7. By Decision No. C11-0029, in Docket No. 10A-905E, issued on January 11, 2011, the Commission deemed the Application complete; granted or noted interventions;
 referred the matter to an ALJ; ruled on the issue of extraordinary protection for highly confidential information, and denied the motions to stay the Application and/or strike and/or postpone the issuance of the 2011 Wind RFP.

8. In denying the motions by E.ON and Staff, the Commission indicated that the Phase II Decision in Docket No. 07A-447E did not approve any specific bids.  Rather, as long as Public Service acquires the same level of wind resources at a similar cost as the bids listed in Portfolio 5, it will be afforded the presumption of prudence pursuant to Rule 3613(d).  The Commission determined that the Phase II Decision does not require Public Service to acquire or even negotiate for any specific resources contained in Portfolio 5.  Rather the Decision serves only as a blueprint of how it should proceed in acquiring generation resources.  Further, the Commission held that developers whose bids are contained in a portfolio approved by the Commission do not enjoy any guarantees or vested rights that a power purchase agreement (PPA) will be executed with them, and at the most may be entitled to an implied “agreement to agree” in these circumstances.  In outlining its policy directives, as well as addressing the motions by parties to this docket, the Commission determined that an Initial Commission Decision should be issued with the matter to be heard by the undersigned ALJ. 

9. Of particular note, on January 14, 2011, E.ON filed a Notice of Withdrawal of Petition for Intervention.  As a result, E.ON is no longer a party to Docket No. 10A-377E or Docket No. 10A-905E.  

10. As a result of those Commission Decisions in the two dockets, a pre-hearing conference was scheduled for Friday, January 28, 2011 at 10:00 a.m.  At the assigned date and time the pre-hearing conference was called to order.  Appearances were entered by Public Service, Staff; the Colorado Office of Consumer Counsel; the Governor’s Energy Office; Western Resource Advocates (WRA); Interwest Energy Alliance; Trinchera Ranch; Colorado Independent Energy Association; Chesapeake Energy, Inc.; Noble Energy, Inc.; EnCana Corporation; and CF&I Steel, LP, doing business as Evraz Rocky Mountain Steel and Climax Molybdenum Company.  

11. Several matters were resolved during the course of discussions at the pre-hearing conference.  In regard to Public Service’s Wind RFP, the Company represented that it issued the RFP and received the bids.  In order to update the Commission, Public Service filed its 2011 Wind Request for Proposals 30-Day Report in compliance with Commission Rules Regulating Electric Utilities, 4 Code of Colorado Regulations (CCR) 723-3-3617(b)(I).  Public Service indicated that the report set forth how the recent bids compare to the bids received from the 2009 All Source RFP.  Generally, the parties agreed that one of the primary issues in this matter should be the wind bids that Public Service has received and the evaluation of those bids.

12. Regarding the solar portion of the resource plan, there did not appear to be agreement among the parties regarding Public Service’s solar acquisitions, specifically, what it has acquired to date and what portion it intends to defer to the next resource plan.  

13. Regarding Public Service’s Amended Application, it was agreed that the scope of the proceeding should include a “high level” discussion of Public Service’s negotiations with E.ON with respect to the wind bid.  While a detailed exploration of the negotiations between the parties is not warranted, the parties nonetheless wish to explore how the Company arrived at the current situation which precipitated these dockets.

14. Given the high level at which the parties agree to delve into the negotiations between Public Service and E.ON to determine generally what occurred to arrive at the current situation, Public Service agrees to withdraw its Motion in Limine which requested a specific finding on the scope of the 10A-377E Docket.  However, it reserves its right to raise the motion at a future time depending on the discovery requests it receives.

A. Procedural Schedule

15. The parties agree to a procedural schedule as follows:

Public Service Bid Evaluations filing date



February 18, 2011

Answer Testimony due date





March 7, 2011

Rebuttal Testimony due date





March 18, 2011

Hearing dates







March 30-31, 2011

Statements of Position due date




April 8, 2011

Initial Commission Decision





May 1, 2011

16. The parties also agree to a ten-calendar day turnaround time for discovery propounded prior to February 18, 2011.  Subsequent to February 18, 2011, the turnaround time for discovery shall be five calendar days.

17. The procedural schedule detailed above in Paragraph Nos. 15 and 16 will be adopted, with the addition that the deadline for filing dispositive motions shall be no later than March 15, 2011.

B. Scope of Proceeding

18. The scope of the consolidated proceeding shall include the circumstances surrounding the contract negotiations between E.ON and Public Service and whether changes in those circumstances warranted allowing the Company to amend its 2007 Colorado Resource Plan and rebid 200 MW of wind resources.
  The issues within the scope of this consolidated proceeding shall not include an exhaustive expedition into the details of the contract negotiations between the two companies to determine whether the parties’ positions or negotiation tactics were appropriate.  Not only may this be beyond the jurisdiction of the Commission, it is apparently beyond what the parties wish to pursue here.  

19. As part of its Application for Approval of Targeted Wind Solicitation, Public Service requests approval of a new targeted solicitation to acquire the substitute 200 MW of wind through the issuance of the 2011 Wind RFP and model PPA presented in direct testimony.  Public Service published the 2011 Wind RFP simultaneously with its Application.  

Public Service indicates that within the framework of the proposed procedural schedule, it requests that its selection of the winning bidder from the new RFP be approved in this proceeding because that contract will not be before the Commission in its entirety within the proposed schedule.  This would entail Public Service submitting the bid evaluations and intervenors will then have the opportunity to comment on those bids, in addition to commenting on the solar aspects of Public Service’s amended resource plan.  Consequently, the scope of this 

20. proceeding will include analysis by intervenors of the wind bid evaluations as described in the Company’s Amended Application.  

21. In addition, the scope shall include Public Service’s proposal to delay the acquisition of additional solar resources above the 60 MW of solar PV currently under contract until the Phase II acquisition process under its 2011 Resource Plan filing.

C. Intervention

22. WRA filed a Petition to Intervene in Docket No. 10A-905E on January 6, 2011.  Public Service states that it has no objection to WRA intervening in this matter.  As a result, WRA’s Petition to Intervene is granted.

D. Consolidation

23. As to consolidating the two dockets, the parties are in agreement that it is most efficient to consolidate Docket Nos. 10A-377E and 10A-905E.  

24. Commission Rules of Practice and Procedure, 4 CCR 723-1-1402 governs consolidation.  The Rule provides that the “Commission may, upon its own initiative or upon the motion of a party, consolidate proceedings where the issues are substantially similar and the rights of the parties will not be prejudiced.”  Whether to grant consolidation is within the Commission’s discretion.

25. The ALJ agrees with the parties that the two dockets should be consolidated for all purposes.  Consolidation of the above captioned Applications would minimize or eliminate the risk of inconsistent decisions, as well as serve administrative efficiency and economy and would minimize the need for parties to submit duplicative evidence.  It is further found that no party will be prejudiced by consolidating these two dockets.  

26. In considering administrative efficiency, the ALJ finds that consolidation of Docket No. 10A-377E with Docket No. 10A-905E is appropriate pursuant to Rule 4 CCR 723-1-1402.  It is found that the issues in these two dockets are similar, and the rights of the parties will not be prejudiced.  Under the circumstances, consolidation is administratively efficient and conserves the resources of the Commission and the parties to these dockets.  As a result, the motion to consolidate Docket No. 10A-377E with Docket No. 10A-905E is granted.

27. The two dockets will be consolidated for all purposes.  The Parties will be ordered to comply with the service and filing requirements set out in the Ordering Paragraphs of this Decision.
28. The consolidated proceeding is assigned to the undersigned ALJ for issuance of an Initial Commission Decision.

II. ORDER

A. It Is Ordered That:

1. The procedural schedule set out in Paragraph Nos. 15 and 16 is adopted

2. The scope of the proceeding is as described in Paragraph Nos. 18 through 20.

3. The Petition to Intervene of Western Resource Advocates is granted.

4. Commission Staff’s Motion to Consolidate Docket No. 10A-377E and Docket No. 10A-905E is granted.

5. Docket Nos. 10A-377E and 10A-905E are consolidated.  Docket No. 10A-377E is the primary (or lead) docket.
6. The parties in each docket are parties in the consolidated proceeding.  The parties in the consolidated proceeding shall modify their certificates of service accordingly.  
7. All docket numbers and captions in the consolidated proceeding shall be listed on all future filings, as shown above in this Order.  The primary docket identified in Ordering Paragraph No. 5, and its caption, shall appear first.

8. Given the consolidation, documents shall be filed in Docket No. 10A-377E and no document shall be filed in Docket No. 10A-905E.  
9. The Parties shall make the filings, shall abide by the service and filing requirements, and shall be held to the advisements set forth above in this Order.
10. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
________________________________
                     Administrative Law Judge










� Intervenors in this Docket include the Interwest Energy Alliance, the Governor’s Energy Office, E.ON, Staff, the Colorado Office of Consumer Counsel, Ms. Leslie Glustrom, and the Colorado Independent Energy Association.


� In response to concerns raised by Interwest Energy Alliance regarding any precedent established here regarding the changes in circumstances surrounding the contract negotiations, Public Service represents that it is willing to stipulate that while it believes its actions are appropriate here, it is nonetheless not appropriate to check and re-check market conditions each time it issues an RFP and bids are evaluated such as the case here.
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