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I. BY THE COMMISSION

A. Statement
1. This matter now comes before the Commission for consideration of exceptions to Decision No. R11-0234 (Recommended Decision) filed by the following parties: (1) Estes Park Express, Ltd., doing business as Estes Valley Transport, and Valera Lea Holtorf, doing business as Dashabout Shuttle Company and Roadrunner Express (Estes Park et al.) on March 16, 2011; (2) Denver Cab Cooperative (Denver Cab) on March 28, 2011; (3) Liberty Taxi Corporation (Liberty Taxi) on March 28, 2011; (4) MKBS, LLC, doing business as Metro Taxi &/or Taxi’s Fiesta &/or South Suburban Taxi (Metro Taxi) on March 28, 2011; and (5) Colorado Cab Company, LLC, doing business as Denver Yellow Cab, and/or Boulder Yellow Cab (Yellow Cab) on March 28, 2011. 

2. The following parties filed responses to the exceptions of others: (1) Liberty Taxi filed a response to Estes Park et al. on March 28, 2011, and a response to Metro Taxi and Yellow Cab on April 18, 2011; (2) Estes Park et al. filed a response on April 5, 2011; (3) Metro Taxi filed a response on April 18, 2011; (4) Denver Cab filed a response on April 15, 2011; and (5) Yellow Cab filed a response on April 19, 2011.  
3. Further, this matter comes before the Commission for consideration of a Motion to Strike improper evidence submitted by Liberty Taxi and Denver Cab (Motion to Strike), filed by Metro Taxi on April 20, 2011.  On May 3, 2011, Liberty Taxi and Denver Cab filed responses to the Motion to Strike.  On May 13, 2011, Metro Taxi filed a reply in support of its Motion to Strike, along with a Motion for Leave to File Reply.  
4. Finally, this matter comes before the Commission for consideration of a Motion to Amend Restrictions, filed by Liberty Taxi on March 22, 2011.  That motion is unopposed.  

5. Now, being fully advised in the matter and consistent with the discussion below, we grant the Motion for Leave to File Reply and the Motion to Strike filed by Metro Taxi; deny the exceptions filed by Denver Cab; grant the exceptions filed by Metro Taxi; as well as deny the Motion to Amend filed by Liberty Taxi as moot.  These rulings also address the remaining relief sought by parties within their exceptions and responses to exceptions.    
B. Procedural History
6. The Administrative Law Judge (ALJ) assigned to this docket, Paul C. Gomez, discussed in detail the procedural history of this docket in the Recommended Decision, at ¶¶ 1‑15. We incorporate that statement of procedural history in this Order.  We will not reiterate this procedural history here, but will refer to it below, as needed to provide context to our rulings.

7. By the Recommended Decision, issued March 4, 2011, the ALJ granted the application of Liberty Taxi, in part, for a Certificate of Public Convenience and Necessity to operate 215 vehicles as a common carrier for taxi service, by authorizing it to operate 150 vehicles; granted the extension application filed by Yellow Cab to operate an additional 150 taxicabs; and denied the application of Denver Cab to operate 175 taxicabs on the grounds that it failed to meet its burden of proof regarding financial and operational fitness.
8. Following the issuance of the Recommended Decision, we extended the deadlines for filing exceptions and responses to exceptions.  See Decision Nos. C11-0312, mailed on March 22, 2011 and C11-0316, mailed on March 23, 2011.  
C. Motion to Strike
1. Positions of the Parties

9. In its Motion to Strike, Metro Taxi generally argues Liberty Taxi and Denver Cab have improperly utilized their exceptions and responses to exceptions to introduce new evidence that has not been presented during the evidentiary hearing. Similarly, in their responses to exceptions filed on April 18, 2011, Metro Taxi and Yellow Cab contend Liberty Taxi and Denver Cab have introduced new evidence in their exceptions.  Metro Taxi argues Denver Cab and Liberty Taxi should not be permitted to inject new evidence to bolster their claims of fitness or fill out any gaps they may have missed the first time they presented their cases.  Metro Taxi further claims the evidence is unreliable hearsay, which it had no opportunity to cross-examine or otherwise rebut.  Intervenors Estes Park et al. concur, arguing Liberty Taxi and Denver Cab should not be allowed to rely on post-hearing and non-record evidence to support their arguments.  

10. Below is a list of references and attachments within the exceptions and responses to exceptions filed by Liberty Taxi and Denver Cab that, according to Metro Taxi and/or Yellow Cab, are improper: 

Denver Cab’s exceptions:

· page 6 (confidential), third sentence of first full paragraph, stating how much money Denver Cab currently has in its bank account and the reference to Appendix A to the exceptions, which is an affidavit of Denver Cab’s president to that effect dated March 20, 2011; Appendix A and exhibits 1, 2, 3.

· page 9, second, third, and fourth full paragraphs regarding conversion to natural gas and reference to Appendix C to the exceptions, which is a letter from Encana Corp. to that effect dated March 28, 2011; Appendix C.  

· Appendix D (confidential); an affidavit of a person dated March 26, 2011 pledging a large loan to Denver Cab in the event its application is granted.

Denver Cab’s response to exceptions: 

· pages 3 and 4, paragraph under the subheading “Increasing Competition,” Herfindahl-Hirschman Index (HHI) calculations in the event the Commission awards authority to Denver Cab.

· page 5, the sentence that reads “In addition, as described in Denver Cab’s Exceptions filed on March 28, 2011, Denver Cab has raised and received loan commitments for significantly more money since the hearing concluded 14 months ago.”
Liberty Taxi’s exceptions:

· page 5, first two paragraphs discussing the HHI and footnotes with HHI calculations.

· Liberty Taxi’s response to exceptions filed by Metro Taxi and Yellow Cab:

· last paragraph beginning on page 7 and continuing on page 8, regarding events that occurred after the release of the Recommended Decision.
11. Denver Cab and Liberty Taxi responded to the Motion to Strike on May 3, 2011.  Denver Cab urges the Commission to consider exhibits that, in its opinion, show Denver Cab is financially stronger now than it was at the time of the evidentiary hearing.  Denver Cab argues the Commission has the discretion to consider this evidence.  Denver Cab cites Colorado Energy Advocacy Office v. Public Service Company of Colorado, 704 P.2d 298, 304 (Colo. 1985) for the proposition that the Commission may rely on evidence other than that obtained at an evidentiary hearing and is not bound by the technical rules of evidence. Therefore, according to Denver Cab, the Commission is not precluded from considering the information referenced and attached to its exceptions and responses to exceptions just because it was not presented at the formal hearing.  Denver Cab argues Metro Taxi will not be prejudiced because it had an opportunity to rebut the information in its response to exceptions. Finally, Denver Cab argues that, because of the amount of time that has passed since the hearing, the Commission should consider updated information and, although this would only delay a decision longer, the Commission could reopen the hearing to analyze the information.

12. For its part, Liberty Taxi also relies on the Colorado Energy Advocacy Office to argue the Commission can consider the information attached to its exceptions.  Liberty Taxi also argues the above mentioned references and attachments are not new evidence, but a validation of its original position.  

13. Finally, in its Motion for Leave to File Reply, Metro Taxi argues Denver Cab and Liberty Taxi mischaracterized Colorado Energy Advocacy Office.  Metro Taxi argues it would be prejudiced if it is not permitted to respond to these arguments.  
2. Discussion
14. Regarding the Motion or Leave to File Reply, we find Metro Taxi’s arguments on the proper interpretation of Colorado Energy Advocacy Office and its application to this case will assist the Commission in reaching a just and reasonable decision in this case.  We therefore grant the Motion for Leave to File Reply and will consider the Reply filed by Metro Taxi in support of its Motion to Strike as we consider the merits of the arguments.  We waive Rule 1308(a) of the Rules of Practice of Procedure, 4 Code of Colorado Regulations 723-1, which generally does not permit the filing of replies.  
15. Turning to the merits, Denver Cab and Liberty Taxi are correct that, under § 40‑6‑113(6), C.R.S., and Colorado Energy Advocacy Office, the Commission may add to the record on its own initiative.  However, when the Commission opts to do so, Colorado Energy Advocacy Office requires it to provide an opportunity for all parties to consider and rebut the new evidence, just like with the evidence presented by a party.  In this case, Metro Taxi would not have such an opportunity if the Commission were to consider the substance of the references and attachments mentioned above. We find a response to exceptions would not provide a sufficient opportunity for Metro Taxi to rebut and cross-examine the new evidence, as an evidentiary hearing would.    
16. We note that neither Liberty Taxi nor Denver Cab address the propriety of the HHI calculations and arguments based on these calculations in their responses to the Motion to Strike.  The evidentiary record does not mention the HHI or HHI calculations. In Federal Trade Comm’n v. Cardinal Health, Inc., 12 F.Supp.2d 34, 53 (D.D.C. 1996), the United States District Court for the District of Columbia explained the HHI as follows: 
To measure market concentration more accurately than in the past, economists devised a statistical measure called the Herfindahl-Hirschman Index (HHI), which calculates market concentration by summing the squares of the share of each participant in the market. The FTC and the anti-trust division of the Justice Department adopted the HHI as the preferred measure of market concentration in their 1992 Horizontal Merger Guidelines. While the Guidelines are not binding, they constitute the agencies' informed judgment on the area of their expertise.  Accordingly, the courts turn to the Guidelines for assistance and over the years have come to accept the HHI as the most prominent and accurate method of measuring market concentration.

We agree with Metro Taxi that Denver Cab and Liberty Taxi’s references to the HHI, for the first time, in exceptions and responses to exceptions are improper. These references should have been made through expert testimony on the HHI in general and its application, if any, to this case and this industry, instead of through argument of counsel.  

17. In sum, we agree with Metro Taxi that the Commission cannot consider the new evidence presented by Liberty Taxi and Denver Cab in exceptions and responses to exceptions, either pertaining to financial and operational fitness or to the HHI calculations, without reopening the evidentiary record and providing all parties an opportunity to rebut and cross‑examine this new information.  We decline to reopen the record. Further, Denver Cab and Liberty Taxi may refile their applications at any time, albeit under a modified legal standard, and present the new evidence at that time.  We grant the Motion to Strike filed by Metro Taxi.
D. Legal Standard

18. The governing legal standard in this case is § 40-10-105(2)(b)(II), C.R.S. (2008), also known as House Bill (HB) 08-1227:

40-10-105. Rules for issuance of certificates - standing to protest - judicial review. (2) (a)
The granting of a certificate of public convenience and necessity to operate a motor vehicle for hire as a taxicab within and between counties with a population of less than seventy thousand, based on the federal census conducted in 2000, shall be governed by the doctrine of regulated monopoly.

(b) (I) Except as otherwise provided in subparagraph (II) of this paragraph (b), the granting of a certificate of public convenience and necessity to operate a motor vehicle for hire as a taxicab within and between counties with a population of seventy thousand or greater, based on the federal census conducted in 2000, shall not be deemed to be an exclusive grant or monopoly, and the doctrine of regulated competition shall prevail.

(II) In an application for a certificate of public convenience and necessity to provide taxicab service within and between the counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, El Paso, and Jefferson:

(A)
The applicant shall have the initial burden of proving that it is operationally and financially fit to provide the proposed service. The applicant shall not be required to prove the inadequacy of existing taxicab service, if any, within the applicant's proposed geographic area of operation.

(B)
If the applicant sustains its initial burden of proof as set forth in sub‑subparagraph (A) of this subparagraph (II), there shall be a rebuttable presumption of public need for the service, and the party or parties opposing the application shall bear the burden to prove that the public convenience and necessity does not require granting the application and that the issuance of the certificate would be detrimental to the public interest.
19. Under HB 08-1227, the applicants for authority to provide taxicab services within and between the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, El Paso, and Jefferson have the initial burden of proving operational and financial fitness.  If an applicant meets that burden, then the party or parties opposing the application have the burden of proving that the public convenience and necessity does not require granting of the application and that the issuance of the certificate would be detrimental to the public interest.  The Commission generally referred to HB 08-1227 as the modified doctrine of regulated competition in the prior dockets and will do so here. Because this is the logical order of the issues under HB 08-1227, we will discuss operational and financial fitness first, before discussing the public convenience and necessity and the public interest.  
E. Operational and Financial Fitness
1. General Principles

20. The applicants for authority to provide taxicab services have the burden of proving their operational and financial fitness, regardless of whether the governing legal standard is that of regulated monopoly or regulated competition (pre- or post-HB 08-1227).  See, Durango Transp., Inc. v. Pub. Utils. Comm’n, 122 P.3d 244, 247 (Colo. 2005), quoting Boulder Airporter, Inc. v. Rocky Mountain Shuttlines, Inc., 918 P.2d 1118, 1121 (Colo. 1996).  The operational and financial fitness requirement is consistent with the Commission’s general duties to regulate motor vehicle carriers, including taxicabs, and its authority and duty to adopt rules to further the public interest by regulating matters of safety, insurance, and service quality for taxicab service in the state.  See § 40-10-105(2)(c), C.R.S.  

21. In Acme Delivery Service, Inc. v. Cargo Freight Systems, Inc., 704 P.2d 839, 843 (Colo. 1985) (internal citations omitted), the Colorado Supreme Court stated as follows:
In view of the Commission's special expertise in the matter of public utility regulation, the determination of an applicant's fitness and ability to perform the particular service is the type of decision which is entitled to substantial deference on judicial review.  While we have not previously categorized the specific factors that are relevant in determining an applicant's fitness and ability to perform under a permit, consideration certainly should be given to the financial status of the applicant as well as the applicant's ability to render the service in an efficient and reliable manner. 
Further, in Decision No. C08-0933, issued September 4, 2008 in Docket No. 08A-241CP (In the matter of Union Taxi and Freedom Cabs), the Commission, in issuing guidelines to an ALJ related to financial and operational fitness, stated as follows (at ¶ 7):


The ALJ should endeavor to compile a record regarding each applicant’s financial and operational fitness.  In doing so, the ALJ should, without limitation, solicit evidence and develop findings of fact on the following topics with respect to each applicant: (a) minimum efficient scale, that is, whether a minimum size of operation is required and, if such a minimum does exist, conceptually what is the approximate magnitude for markets at issue in this docket; (b) credit worthiness; (c) access to capital; (d) capital structure; (e) current cash balances; (f) credit history and assessment of financial health over the near future; (g) managerial competence and experience; (h) fixed physical facilities such as office space and maintenance garages, as appropriate; (i) appropriate licenses and equipment necessary to operate a radio dispatch system; (j) vehicles of appropriate type; and (k) other metrics that may be appropriate.
22. Further, the Commission previously stated that operational and financial fitness of an applicant must be evaluated on a case-by-case basis, based upon unique circumstances of each applicant and the proposed service.  See, e.g., Decision No. C09-0207, Docket No. 08A-241CP, issued February 27, 2009 at ¶ 6.  We now apply the above mentioned general principles in determining operational and financial fitness of each of the three applicants.  
2. Yellow Cab
23. The ALJ found Yellow Cab’s facilities, financial structure, and management were “all well within the realm of adequate.”  The ALJ also noted there was no real challenge to the facilities Yellow Cab maintains, the experience and competence of its management team, or its ability to fund the expansion it seeks was also unchallenged.  The ALJ found Yellow Cab met its burden of proof to show that it is operationally and financially fit.  Recommended Decision, at ¶ 183.  No party has challenged this finding on exceptions and our review of the record shows no evidence to the contrary.  We therefore affirm the ALJ’s finding that Yellow Cab is operationally and financially fit.  
3. Denver Cab
a. Recommended Decision and Positions of the Parties

24. The ALJ found Denver Cab generally met its burden of proof regarding several of the metrics for operational fitness, but expressed deep concerns regarding its financial fitness.  The ALJ noted that Denver Cab planned to seek no outside sources of funding, either from bank loans or outside investors.  Rather, Denver Cab intended to acquire all its capital from its owner‑drivers via initial membership fees, ongoing lease fees, and additional capital calls as needed.  The ALJ found this method of capital acquisition came with the risk that owner-drivers will not be able to provide capital on an on-demand basis as the situation dictates. The ALJ also found this risk was exacerbated by the fact that, in addition to the above-mentioned fees, drivers would also have to pay for an expensive conversion of their vehicles from gasoline to natural gas power, the cost of which may sometimes exceed the value of the vehicle.  Recommended Decision, at ¶ 189.
25. The ALJ found that such a heavy financial burden placed on drivers with no access to outside capital was untenable. He found Denver Cab cannot rely on drivers to continually fund the co-op when necessary.  The ALJ concluded that Denver Cab has failed to meet its burden of proving it is financially fit and therefore dismissed its application.  Id., at ¶ 190.  
26. On exceptions, Denver Cab argues the recommendations made by the ALJ should be considered more as expressions of doubt rather than findings of fact.  Based on the evidence in the record, Denver Cabs requests the Commission to give it the benefit of a doubt and allow it to operate.  Denver Cab argues that, in the unlikely event it fails for lack of money, there will be no harm to the general public.  There is little reason to make barriers to starting a taxicab company as high as they are, according to Denver Cab.
27. Denver Cab cites to the amount of money its drivers have committed to contribute and to the amount of money it has had in its bank account at the time of the hearing.
  Denver Cab argues its drivers will be willing to contribute even more money upfront to get operations started, because the drivers will also own the cooperative and will save money compared with what they would have to pay Yellow Cab or Metro Taxi in lease fees.  In addition, Denver Cab points to the percentage of drivers that have paid their full initial membership fee.
  Denver Cab argues its pro forma financial projections, contained in its confidential business plan, will be more than enough to cover unexpected costs that may arise in the future.
 

28. Denver Cab also contends its use of clean burning natural gas should be taken into account when determining its operational and financial fitness.  In addition to the environmental benefits of burning natural gas instead of gasoline, the drivers will also save money.  Denver Cab points to the testimony of Mr. David Hill of Encana Corp. that, on average, natural gas is about 40 percent cheaper than gasoline and that significant fleet discounts are available.  Further, Denver Cab responds to the ALJ’s concerns regarding the cost of conversion of vehicles to natural gas by arguing the drivers would recoup these costs in savings over one year.  
29. Denver Cab finally argues it possesses managerial competence and experience.  It contends it has met the metrics of fixed physical facilities, minimum efficient scale, dispatch, and vehicles.  
30. In its response to exceptions, Metro Taxi contends the ALJ correctly employed the applicable legal standards and made appropriate factual findings regarding Denver Cab’s financial and operational fitness based on the overwhelming weight of evidence in the record.  Metro Taxi argues none of Denver Cab’s president and members of its board have had substantiated proof of any taxicab managerial experience.  Metro Taxi further argues Denver Cab presented little or no evidence on the use of minimum efficient scale and had no actual facilities in place to begin its business.  Metro Taxi concludes the evidence was sufficient for the ALJ to conclude Denver Cab was not operationally fit.  
31. Regarding financial fitness, Metro Taxi states that, at the time of the hearing, only a relatively small number of the 175 Denver Cab drivers have actually signed up and paid toward the cooperative.
  Metro Taxi argues this is significant because Denver Cab has no access to capital besides contributions from drivers and the cooperative itself has no credit history.  Therefore, any assessment of Denver Cab’s financial fitness is inextricably intertwined with its ability to collect fees from drivers.  Metro Taxi also argues Denver Cab’s financial statement included a significant understatement of insurance expense.  Regarding conversion of vehicles to natural gas, Metro Taxi acknowledges the availability of tax credits and other incentives, but points out that conversion still requires a significant upfront payment by the drivers themselves.
  Metro Taxi also claims no drivers actually signed an agreement promising to convert their vehicles to natural gas.  
b. Discussion

32. As a preliminary matter, we note Denver Cab has the burden of proving that it is operationally and financially fit to provide the proposed service under the plain language of § 40‑10-105(2)(b)(II)(A), C.R.S. (2008).  Thus, we find Denver Cab’s contention that the Commission should give the company the benefit of a doubt and allow it to operate to be inconsistent with the applicable law.  Likewise, the arguments that:  (1) there would be no harm to the general public if it fails for lack of money; and (2) there is little reason to impose high barriers to starting a taxi company, regardless of their merits in the abstract, are inconsistent with the regulatory scheme that the Commission must follow.  Rather, these arguments are more properly addressed by the legislature.  
33. Turning now to the merits, we agree with the ALJ and Metro Taxi that Denver Cab has not met its burden of proof that it is financially fit. We find that Denver Cab’s plan to seek no outside sources of funding, but rather to acquire capital exclusively from its owner‑drivers is risky and, given the circumstances of this case, untenable.  

34. We acknowledge the Commission previously found other applicants for taxicab authority, with similar capital acquisition plans, to be financially fit.  For example, Union Taxi Cooperative (Union Taxi) planned to meet all of its capital requirements by its member-drivers.  Union Taxi viewed outside equity as being inconsistent with the cooperative form of ownership. The Commission, despite expressing concerns this plan may have been too inflexible found that, on balance, Union Taxi was financially fit.  Decision No. C09-0207, at ¶¶ 39, 470, 471.  Likewise, Mile High Cabs (Mile High) proposed a similar strategy.  The ALJ found that, although this strategy may not be typical and a bit risky, it was a legitimate strategy and that Mile High was financially fit.  Decision No. R10-0745, mailed July 10, 2010 in Docket No. 08A‑407CP, at ¶ 113.
  
35. Three critical circumstances, however, distinguish Denver Cab from Union Taxi and/or Mile High.  First, only a small percentage of the 175 Denver Cab drivers have actually signed up and paid toward the cooperative.
  By contrast, all but a few of Union Taxi drivers had paid the first three membership assessments and about one half of the drivers had paid the fourth assessment at the time of the hearing.  Decision No. C09-0207, at ¶ 39.  Regarding Mile High, at the time of hearing it recruited 150 drivers, each of whom provided an initial amount of funding which was placed in an escrow account.  Decision No. R10-0745, at ¶ 68.  Second, the Denver Cab members must pay to convert their vehicles to natural gas, which involves a large upfront payment.
  Even though tax credits, fuel savings, and other incentives may be available in the long term, the conversion is a significant up front burden for Denver Cab drivers that Union Taxi or Mile High drivers did not have to face.  The Commission, in evaluating financial fitness, must look at both the long term and the short term.  Third, at the time of the hearing, Denver Cab did not have sufficient amount of capital available.
  That amount is insufficient, even in the short‑term, to cover the types of start-up expenses associated with operating a taxicab company in the Denver metropolitan area, including insurance, rent of physical facilities, salaries to employees, and marketing and office expenses.  
36. Because of these three distinguishing circumstances, we agree with the ALJ that an otherwise legitimate, albeit risky, capitalization strategy is untenable in this case.  We are mindful the test of fitness is not perfection.  On balance, we defer to the factual findings made by the ALJ on this issue and find that Denver Cab has not met its burden of proving that it is financially fit, for reasons stated in the Recommended Decision.  We do not need to consider the arguments on operational fitness because, under the plain language of § 40-10-105(2)(b)(II), C.R.S. (2008), Denver Cab has the burden of proving it is both financially and operationally fit.  We therefore deny the exceptions filed by Denver Cab.
4. Liberty Taxi
c. Standard of Review

37. In its exceptions, Liberty Taxi cites § 24-4-105(15)(b), C.R.S., and Colo. State Bd. of Nursing v. Geary, 954 P.2d 614 (Colo. App. 1997) to argue the evidentiary findings of fact made by an ALJ shall not be set aside by the agency on review of the initial decision unless such findings of evidentiary fact are contrary to the weight of the evidence.  Liberty Taxi adds, even if the evidence would equally support alternative findings, the determinations made by an ALJ or a hearing officer may not be set aside.  Liberty Taxi concludes this deferential standard of review is applicable to the Commission, as it considers exceptions to the Recommended Decision and the findings and conclusions made by ALJ Gomez regarding Liberty Taxi’s operational and financial fitness.

38. In Home Builders Ass’n v. Pub. Utils. Comm’n, 720 P.2d 552, 559 (Colo. 1986), the Colorado Supreme Court states that although the Colorado Administrative Procedure Act (Colorado APA), § 24-4-101, C.R.S., et seq., generally governs the actions of the PUC, a special statutory provision of the public utilities law expressly made applicable to the actions of the PUC prevails over the general provisions of the Colorado APA. This is consistent with the well-settled principle of statutory interpretation that a special statutory provision prevails over a more general one if the two are irreconcilable.  See, § 2-4-205, C.R.S.
  Indeed, the Colorado APA itself, at § 24-4-107, C.R.S., explicitly states “…where there is a conflict between this article [§ 24-4-101, C.R.S., et seq.] and a specific statutory provision relating to a specific agency, such specific statutory provision shall control as to such agency.”  Section 40-6-109(2), C.R.S., is one such specific statutory provision relating to a specific agency, the Commission.  It states, inter alia:

The commission may adopt, reject, or modify the findings of fact and conclusions of such individual commissioner or administrative law judge or, after examination of the record of any such proceeding, enter its decision and order therein without regard to the findings of fact and conclusions of any individual commissioner or administrative law judge.

39. We find Liberty Taxi’s reliance on the Colorado APA and case law interpreting the Colorado APA is misplaced, because of § 40-6-109(2), C.R.S.  Pursuant to that statute, the Commission, unlike other Colorado administrative agencies, owes no deference to the findings of fact made by the ALJ or a hearing commissioner.  This does not mean it is not appropriate for the Commission to defer to the ALJ on findings of fact on a case by case basis and often this is the case.  However, the Commission may set aside an ALJ’s findings not only when they are contrary to the weight of the evidence, but for other reasons as well.  
d. Merits

(1) Recommended Decision and Positions of the Parties
40. The ALJ found Liberty Taxi has management personnel that, collectively, possess the education, knowledge, and experience necessary to operate a taxi company.  The ALJ further found that Liberty Taxi sufficiently addressed the issues surrounding vehicles and fixed physical facilities in its business plan and testimony.  The ALJ also found Liberty Taxi’s proposed highly complex and unique digital dispatch system was adequate and met the burden of proof to show that the dispatch system is adequate.  Recommended Decision, at ¶¶ 185, 187.  
41. Regarding financial fitness, the ALJ stated “it appears that [Liberty Taxi’s] access to sufficient capital to operate the company and implement its highly complex digital dispatch system is met though loans and pledges from various individual sources, as well as its proposal to complete loan agreements with at least three banks.”  The ALJ found there was no reason to question the veracity of these claims and that veracity was not seriously challenged through the cross-examination by the intervenors.  Recommended Decision, at ¶ 186. The ALJ found Liberty Taxi has met its burden of proof pursuant to § 40-10-105(2)(b)(II), C.R.S. (2008), to show that it is operationally and financially fit. 

42. On exceptions, Metro Taxi contends the findings of fact and conclusions made by the ALJ regarding Liberty Taxi’s operational and financial fitness are unsupported by the record evidence.  Metro Taxi argues, contrary to the statement made by the ALJ, it has questioned the veracity of Liberty Taxi’s principal witnesses through cross-examination and that their testimony was inconsistent, at best.  Metro Taxi requests the Commission review the full testimonies and cross examination of Liberty Taxi’s three owners Ms. Najiba Ferjani, Mr. Lofti Chalbi, and Mr. Hichem Sandid.  
43. Metro Taxi contends the evidence in the record shows that Liberty Taxi only has $42,000
 in its bank account and that it has sold memberships to a small number of its drivers.
  Metro Taxi argues the remainder of capital that Liberty Taxi claims access to cannot legitimately be considered part of Liberty Taxi’s balance sheet. By way of example, Ms. Ferjani claimed her personal contribution to Liberty Taxi will be $55,000.
  Metro Taxi points out, however, that these funds are jointly held by Ms. Ferjani’s husband and her brother-in-law and the brother‑in‑law has not consented to the use of the funds towards Liberty Taxi.  Metro Taxi also points out these funds, or other claimed sources of capital, have not been deposited into the Liberty Taxi bank account.  Further, Mr. Sandid claimed to have access to as much as $500,000
 through his personal credit cards and his family in Tunisia. However, Metro Taxi points out these claims are unsubstantiated with the evidence in the record and, in any event, these funds have not been deposited into the Liberty Taxi bank account.  Metro Taxi claims the same is true regarding the pledges from both private persons and an organization run by Ms. Ferjani’s husband.  Metro Taxi concludes Liberty Taxi, at $42,000, is underfunded to implement its business plans, which include an expensive digital dispatch system,
 a linchpin of Liberty Taxi’s proposed operations that would allow ride sharing at hot spots throughout the Denver metro area. Metro Taxi argues that $42,000 in Liberty Taxi’s bank account (plus the money collected from drivers at the time of hearing) is insufficient to purchase excess vehicles, rent physical facilities, pay employees, and pay marketing and office expenses.  Metro Taxi concludes Liberty Taxi has not met its burden of proving financial fitness. 
44. Metro Taxi further argues Liberty Taxi has done no independent market research to determine whether its business strategy of WiFi, ride sharing, and hot spots would work in the Denver metro area. Metro Taxi argues Mr. Edward Harvey, retained by Liberty Taxi as an expert in business and market feasibility, opined that ride sharing and hot spots were a great idea, but he has done no actual studies of the taxicab industry.  Instead, according to Metro Taxi, Mr. Harvey relied largely on anecdotal evidence.  Metro Taxi further argues that Liberty Taxi has not met the metric of minimum efficient scale.  Metro Taxi concludes Liberty Taxi has not met its burden of proving operational fitness.  
45. In its response to exceptions, Liberty Taxi contends the evidentiary record clearly established it has $42,000 in its own operating account; $55,000 in Ms. Ferjani’s personal U.S. Bank account; and $28,000 and $19,000 in Mr. Chalbi’s bank accounts.  Liberty Taxi also points out Mr. Sandid testified he has access to additional funds in the amount of $500,000 through credit cards and his family members.  In addition to cash-on-hand, Liberty Taxi states it has introduced evidence of pledged loans, pending the grant of authority, from a local surgeon, Dr. Faseehaddin, in the amount of $155,000 and from the Denver Islamic Society (a charitable organization run by Ms. Ferjani’s husband) in the amount of $118,000.  Liberty Taxi argues that the testimony of Ms. Ferjani, Mr. Chalbi, and Mr. Sandid is substantial evidence that a reasonable person might accept to support a conclusion that Liberty Taxi is financially fit. Liberty Taxi argues the loan affidavits also constitute substantial evidence, because these statements were written, signed, and sworn to by disinterested declarants.  
46. Liberty Taxi contends it was not required to make firm commitments to loans and dispatch technology prior to a grant of authority since doing so would unnecessarily risk capital.  Liberty Taxi points out the Commission previously ruled that an applicant is not required to sign a lease for fixed facilities or hire a salaried manager prior to a grant of authority
 and argues that an applicant should not be required to commit to a loan or a dispatch system prior to a grant of authority either.  
47. Liberty Taxi contends its proposed dispatch system will generate income, despite being a costly upfront investment.  Liberty Taxi states only 25 percent of the cost of the dispatch system will be due as a down payment and the remainder would be paid in installments.  Liberty Taxi also argues this digital dispatch will generate revenues as a result of, inter alia, advertising and hot spots, citing to the testimony of its expert witness Mr. Harvey.  Liberty Taxi also argues it will generate capital through the sale of membership interests.  Liberty Taxi also states it could operate efficiently with either the 215 vehicles it applied for or 150 vehicles granted by the ALJ.
48. Overall, Liberty Taxi argues it has presented sufficient evidence of its operational and financial fitness.  It states it has demonstrated a well thought out business plan, an adequate strategy to finance that plan, and the managerial experience to implement it.  Liberty Taxi states its unique business plan, skilled managers, access to capital, cash-on-hand, and potential income streams are all supported by substantial evidence in the record and demonstrate operational and financial fitness.

(2) Discussion

49. Essentially, Metro Taxi argues the funds other than $42,000 that Liberty Taxi has in its own bank account cannot be counted on in determining whether Liberty Taxi is financially fit.  According to Metro Taxi, the individuals and organizations in control of the funds have not committed them to Liberty Taxi at the time of the hearing and, in some cases, the claims regarding access to funds have not been substantiated. 
50. In evaluating this general argument, we find a prior Commission decision dealing with financial fitness of Flatiron Cab Corporation, doing business as Iron Cab (Iron Cab) to be instructive.  It is true the Commission is not bound by the stare decisis doctrine.  Nevertheless, consistency in administrative rulings is important and agency rulings are entitled to great weight in subsequent proceedings. See, e.g. Colorado-Ute Elec. Ass’n, Inc. v. Pub. Utils. Comm’n, 602 P.2d 861, 865 (Colo. 1979).  In Decision No. C09-0207, the Commission noted that, at the time of the hearing, Iron Cab had a small amount of money in its bank account.  The Commission further noted that Iron Cab entered into agreements with its shareholders to contribute additional funds, but expressed a concern these agreements were not legally binding and were based on a handshake.  The Commission found Iron Cab failed to show adequate access to capital and concluded it was not financially fit.  Decision No. C09-0207, at ¶ 489.  

51. The parties do not dispute Liberty Taxi has $42,000 in its own bank account and that this money should be considered in determining whether the company is financially fit.  We agree.  Regarding $55,000 that Liberty Taxi claims is held in Ms. Ferjani’s personal U.S. Bank account, these funds are actually held jointly by Ms. Ferjani’s husband and a brother‑in-law, not Ms. Ferjani herself.  Her name does not appear on that account.  Further, on direct examination, Ms. Ferjani testified her husband and brother-in-law consented to the use of these funds towards Liberty Taxi, but on cross-examination she admitted her brother-in-law did not consent, since he was out of the country when the hearings were held.
  We find this money should not be considered in determining whether Liberty Taxi is financially fit.  It is not held in the name of Liberty Taxi, or one of its principals, and it is unclear whether the persons that actually hold this money have consented to its use for Liberty Taxi.  Regarding $500,000 that Mr. Sandid claims he has access to through his credit cards and his family, Liberty Taxi provided no documentation of this access beyond Mr. Sandid’s testimony.  In addition, Mr. Sandid testified he has no agreement with his family members to contribute the money.
  For these reasons, we find this money also cannot be considered in determining whether or not Liberty Taxi is financially fit.  
52. Regarding $28,000 and $19,000 that Mr. Chalbi holds in his Fidelity and Wells Fargo accounts, Metro Taxi is correct in stating that these funds have not been transferred into the Liberty Taxi account.  However, the existence of these funds is documented in the record and Mr. Chalbi is the only name on both accounts, i.e., the money is not held jointly with persons who may or may not have consented to use the money for Liberty Taxi.
 We therefore agree with Liberty Taxi that these funds, totaling $47,000, may be considered in determining whether Liberty is financially fit.
53. We also find the two pledge affidavits should not be considered in evaluating if Liberty Taxi is financially fit.  Regarding the pledge of $155,000 from Dr. Faseehaddin, a local surgeon, the existence of these funds has not been documented in the record.
  The same is true regarding the pledge of $118,000 signed by Ms. Ferjani’s husband on behalf of Denver Islamic Society, a charitable organization.
  Further, there is no evidence that Ms. Ferjani’s husband, as the president of that organization, actually has the sole authority to pledge money on behalf of the organization, without concurrence of any additional persons. It may very well be the case, but Liberty Taxi, as the party with the burden of proof regarding financial fitness, has not shown this and we cannot assume so.  

54. We are mindful the ALJ found Liberty Taxi’s testimony regarding access to these additional funds to be credible and that the ALJ is in the best position to judge the credibility and veracity of witnesses. We do not overturn factual findings made by an ALJ lightly.  In this case, however, we find the ALJ’s reliance on the credibility and veracity of Liberty Taxi’s witnesses, to find Liberty Taxi financially fit, was excessive.  This is because Liberty Taxi’s testimony regarding access to additional funds was unsubstantiated or because the money, in one case, was in control of third parties who may not have consented to use the money for the company.   
55. We disagree with Liberty Taxi that a firm commitment of funds prior to the grant of authority would unnecessarily risk capital.  We also find its comparison to signing a lease for fixed facilities or hiring a salaried manager prior to the grant of authority to be misplaced. A firm commitment of funds, such as a contractual obligation or money placed in an escrow account pending a grant of authority, would not have risked capital.  The funds would not be spent, in contrast to paying lease for physical facilities or paying a salary to a manager prior to the grant of authority. It would have also demonstrated access to capital more than non-binding promises and unsubstantiated pledges.
 
56. We find Liberty Taxi has shown access to $89,000, including the money collected from the sale of memberships.
 This includes $42,000 in the Liberty Taxi bank account, and the money held by Mr. Chalbi in two accounts ($28,000 and $19,000). We find that this amount of money (the cash and access to capital), in the facts and circumstances of this case, is insufficient for Liberty Taxi to prove it is financially fit.  This money is less than the down payment on the digital dispatch system alone, which would be due on the first day of operations.
  It is clear this proposed digital dispatch system is critical to the business model proposed by Liberty Taxi in this application.  In addition, Liberty would be required to purchase excess vehicles, rent fixed physical facilities, pay employees, marketing and office costs, and incur other upfront expenses. We agree with Metro Taxi that Liberty Taxi is underfunded to implement its proposed business plan.
57. The fact that Liberty Taxi has sold memberships to a relatively small number of its drivers is another factor in our finding that Liberty Taxi is not financially fit.  Regardless of whether its claims that drivers fear retaliation from incumbent taxicab companies, Liberty Taxi has sold even less memberships than Denver Cab at the time of hearing or, for that matter, Union Taxi and Mile High.  See ¶ 35, supra.   

58. In light of our conclusion that Liberty Taxi is not financially fit, we do not need to determine whether it is also operationally fit.  Pursuant to § 40-10-105(2)(b)(II), C.R.S. (2008), Liberty Taxi must prove it is both financially and operationally fit.  However, we briefly express some reservations in that regard.  We agree with Metro Taxi that Mr. Harvey, an expert in business and market feasibility retained by Liberty Taxi, has not actually done a study of the Denver taxi industry.
  He did not prepare a report and has no work papers to illustrate his findings.
  Regarding ride-sharing, Mr. Harvey admitted the incumbent taxi companies offer it, although he did not know how much ride-sharing occurs on a weekly, monthly, or yearly basis for any of the incumbent companies or how much market or calls they get for it.
  Thus, he did not know whether this was a viable market for Liberty Taxi.  Mr. Harvey has not researched the  concept of hotspots.
  He has done no research regarding in-cab advertising, another important part of Liberty Taxi’s operational plan.
  Finally, regarding serving the suburbs and low-income, elderly, and disabled persons, Mr. Harvey admitted incumbent taxi carriers already serve these areas and populations.
  Given the lack of studies to substantiate its claims that a viable market exists for its proposed business plan, we express concerns regarding Liberty Taxi’s operational fitness.  
e. Motion to Amend
59. In its Motion to Amend Restrictions filed on March 22, 2011, Liberty Taxi seeks to correct an error made by the ALJ in the description of the authority.  That motion is unopposed.  However, in light of our conclusion that Liberty Taxi is not financially fit, we deny the Motion to Amend Restrictions as moot.  
F. Rebuttable Presumption of Public Need
60. Because, as noted in paragraph 23 above, Yellow Cab has sustained its burden of proof regarding financial and operational fitness, there is a rebuttable presumption of need for its proposed services.  Pursuant to § 40-10-105(2)(b)(II), C.R.S. (2008), we now must determine if the party opposing the application, in this case Metro Taxi, has met its burden of proof that the public convenience and necessity does not require granting the application and that the issuance of the certificate would be detrimental to the public interest.
1. Doctrine of Regulated Competition

61. In Decision No. C08-0933, at ¶ 30, the Commission found § 40-10-105(2)(b)(II), C.R.S. (2008), also known as HB 08-1227, did not repeal the doctrine of regulated competition for the eight metro area counties, but instead focused on reallocating the burdens of proof. Therefore, the Colorado Supreme Court precedent regarding the doctrine of regulated competition is relevant here and we briefly review it below.   

62. The Colorado Supreme Court has held that the doctrine of regulated competition focuses on the public interest or public need.  See, e.g., Trans-Western Exp., Ltd. v. Pub. Utils. Comm’n, 877 P.2d 350, 353 (Colo. 1994).  In Morey v. Pub. Utils. Comm’n (Morey II), 629 P.2d 1061, 1067 (Colo. 1981) (internal citations omitted), the Court explained regulated competition as follows: 

The legislative policy is to regard motor carrier competition as desirable and to subject that competition to regulation only to the extent that it is necessary to do so in serving the public interest. Stated in another way, the policy is to protect existing carriers from the competition arising out of the granting of new permits only if there is a necessity for such protection. There is no necessity for such protective regulation unless the granting of a new permit will presently or prospectively impair the ability of carriers with existing permits to adequately serve the public. Established carriers are entitled to protection only insofar as they need to be shielded from the danger of an oversupply of transportation services.

63. The Morey II court further stated the doctrine of regulated competition reflects a legislative determination that some restraints on inter-carrier competition are necessary to protect the public interest from excessive or destructive competition.  Id., at 1066.  It is not synonymous with deregulation. Id.; Trans-Western Express, 877 P.2d at 354.  Under the doctrine of regulated competition, the Commission may consider the impact that additional competition may have, not only on the conflicting economic interests of competing carriers, but also on the ability of these carriers to provide their customers and the public generally with safe, efficient, and economical transportation services.  Morey II, 629 P.2d at 1066 (internal citations omitted).  
2. Recommended Decision

64. In the Recommended Decision, the ALJ characterized the testimony related to the public interest presented by Metro Taxi as limited.  The ALJ also noted the testimony of six lay witnesses testifying for Metro Taxi was not supported by expert testimony, contrary to the Mile High docket. He found the testimony of lay witnesses to be difficult to accept without supporting expert testimony or studies.   

65. The ALJ concluded the extension of the operating authority sought by Yellow Cab (for an additional 150 taxicabs) will result in a more competitive environment.  The ALJ noted Yellow Cab utilizes a digital dispatch system and has the resources to seek out additional markets to increase customer demand, via marketing and advertising.  Recommended Decision, at ¶ 218.  The ALJ found the use of a digital dispatch system will allow Yellow Cab to position its taxicabs throughout the Denver metropolitan area, thereby alleviating congestion in the areas such as downtown and Cherry Creek and the issues associated with undifferentiated taxicabs. He concluded Yellow Cab’s application, if granted, would not lead to oversupply and inefficiencies and distinguished this application from that of Mile High in Docket No. 08A‑407CP.  Id., at ¶¶ 216-219.  The ALJ stated the product offered by Yellow Cab was sufficiently differentiated from that of the other companies and would foster the type of healthy competition that will result in a robust, energetic market that will foster higher customer service standards and improved service.  Id.
  
3. Positions of the Parties 
f. Metro Taxi
66. In its exceptions, Metro Taxi points out that, during the hearing, it has presented six witnesses with personal experience as to the conditions in the taxicab industry in and around the Denver metro area.  These witnesses unequivocally testified a grant of the applications filed in this consolidated docket was not required by the public convenience and necessity and would be detrimental to the public interest.  Metro Taxi contends that, taken as a whole, the competent evidence of record establishes there is an oversupply of taxicabs in the Denver metropolitan area.  Metro Taxi further argues that, contrary to the statement made by the ALJ, it was not required to present expert testimony to bolster the credibility of its six lay witnesses.  Metro Taxi argues this is not the law even under the broadest interpretation of § 40-10-105(2)(b)(II), C.R.S. (2008), and therefore is in error.  Metro Taxi further argues the ALJ’s conclusion that Yellow Cab’s extension application will stimulate more demand is unfounded.  There is nothing unique or different about Yellow Cab’s digital dispatch system, as both Metro Taxi and Yellow Cab utilize one currently.  The marketing and advertising proposed by Yellow Cab also is not different from that used by other taxi carriers in the Denver metro area.  Metro Taxi concludes the expansion of the Denver area taxicab market by 150 additional taxicabs is not required by public convenience and necessity and would be detrimental to the public interest.  It therefore urges the Commission to deny the extension application filed by Yellow Cab.
67. We now briefly summarize the testimony of the six witnesses presented by Metro Taxi.  Ms. Tina Scardina works as the Manager of Enforcement in Public Works for the City and County of Denver and supervises approximately 80 people. Her department enforces parking related infractions.  Her employees have told her and she has personally observed taxicab drivers parking at meters without paying, competing for the designated taxicab spaces in the downtown area, and stopping in the travel lanes, in violation of traffic rules.  Ms. Scardina testified this has been occurring more frequently since the recent expansion in the Denver area taxicab market, as there have been no corresponding increases in the curb lines or the number of taxi-stand spaces. She opined that granting the applications filed in this docket would not be in the public interest.  On cross-examination, she admitted she has not heard of the above problems occurring outside of the central business district.
 
68. Mr. Joseph Richardson is the supervisor for Permit Operations and Right-Of-Way Enforcement for the Department of Public Works, City and County of Denver.  He reports to Ms. Scardina.  He supervises approximately nine people and also works in the field.  Mr. Richardson testified about the problems that arise when a lot of taxicabs compete for a limited space, such as drivers sitting at expired meters and trying to fit too many taxicabs into a limited space, resulting in back-ups and serious traffic hazards. Mr. Richardson opined that granting the applications filed in this docket would not be in the public interest, as far as safety, traffic flow, and ensuring there is enough available on-street parking for citizens that are downtown and need to utilize a metered space.  Mr. Richardson also opined adding taxicabs would not be in the public interest, due to the state of the economy and lack of demand.  He routinely observes taxicabs sitting and waiting and does not believe there is a demand for more.  Mr. Richardson limited his testimony to the Denver downtown area and, to a lesser extent, Cherry Creek. He testified adding cabstand parking would come at the expense of metered parking for the public that does not use taxicabs, because there is limited space for both.  Mr. Richardson testified the use of dispatched cabs would not necessarily alleviate the above mentioned problems, since these cabs must still stop to pick up their fares.

69. In addition, Metro Taxi presented the testimony of four of its drivers: Messrs. Ray Baldwin, Edward Rembert, Charles Helton, and Charles Goheen.  These witnesses testified about the lack of taxicab spaces in the Denver downtown area, as too many taxicabs are already there.  They testified that taxicab drivers commonly circle the area waiting for a spot to open up, park at the meters waiting for a taxi-stand spot (including sleep overnight inside their taxicabs parked in the downtown area), double-park, and generally impede traffic flow.  Further, they testified there is no room for additional taxi-stands.  These witnesses also observed instances of rude behavior and even fights among drivers.  They further testified these problems have exacerbated since the recent entry of Union Taxi into the market.  Even though these witnesses focused on the Cherry Creek and the downtown areas, they did not limit their testimony to these locations.  They opined that granting the applications filed in this docket would not be in the public interest, as the above identified problems would only increase and lead to “utter chaos.”

g. Yellow Cab
70. In its response to exceptions, Yellow Cab argues it will provide differentiated taxi services, which in turn will create trips and attract drivers by generating substantial revenues for them.  Yellow Cab argues it creates trips and revenues for its drivers within an institutionalized system of marketing efforts backed by management and equipment and does not rely strictly on the derived demand of undifferentiated taxi services, unlike other taxicab companies that largely wait on customers to contact them.  Yellow Cab aggressively markets the services of its drivers to create taxi trips that would not otherwise occur.  It also argues that it serves and will continue to serve the entire Denver metropolitan area, rather than just the downtown area, thereby avoiding any congestion and oversupply there.  Yellow Cab argues it needs the expansion of an additional 150 cabs to be able to continue to expand its business and to enable more drivers to make additional income as a result of the trips it generates.  
4. Discussion
71. First, we briefly review the prior applications for taxicab authority filed under HB 08-1227, to place the instant application in context.  In Decision No. C09-0207, the Commission granted, in part, the applications filed by Union Taxi and Freedom Cabs.  These were the first two applications filed pursuant to the newly enacted HB 08-1227.  The Commission granted authority to Union Taxi to operate 220 taxicabs and authority to Freedom Cabs to operate an additional 100 taxicabs (in addition to the previously authorized 150 taxicabs). The Commission granted both applications only in part, to achieve an appropriate balance in the market with respect to the overall size and the distribution of taxicab authorizations, and to reduce the threat of harm to the public interest.  The Commission found that this incremental approach will allow it to responsibly evaluate market conditions on a continuing basis, especially since the Denver metropolitan area taxicab market will face some unknowns due to the increased taxi supply.  Finally, the Commission indicated it will closely monitor the status of competition in the wholesale and retail markets, with attention to prices, service quality, and other variables. Decision No. C09-0207, at ¶¶ 508, 510, 525, 543; Decision No. C09-0781, Docket No. 08A-241CP, issued July 21, 2009, at ¶ 40.  By Decision No. C09‑0207, the Commission expanded the Denver metro area taxicab market by about 34 percent (1262 total taxicab authorizations from 942).  
72. In Decision No. C10-1354, issued December 20, 2010 in Docket No. 08A-407CP, the Commission denied the application filed by Mile High, the next application for taxicab authority filed under HB 08-1227 after Union Taxi and Freedom Cabs.  The Commission noted the evidence in Docket No. 08A-407CP indicated the Denver metropolitan area taxicab market, as a whole, was either already oversupplied or close to oversupply.  The Commission concluded: (1) a grant of Mile High’s application will probably impair the ability of existing taxicab carriers to provide acceptable services to the public; and (2) an addition of 150 undifferentiated cabs will probably cause an oversupply of the market and result in reduced customer service, inadequate vehicles, lower driver net income, re-concentration of the market, as well as other inefficiencies. Decision No. C10-1354, at ¶¶ 31-32.
73. In the instant docket, we find the testimony on public convenience and necessity and public interest presented by Metro Taxi to be persuasive, especially that of Ms. Scardina and Mr. Richardson, who are not affiliated with any party to this proceeding.  Further, although we certainly take into account the fact that Messrs. Baldwin, Rembert, Helton, and Goheen work for Metro Taxi, we find, on balance, their testimony to be credible as well, since it is consistent with that of Mr. Richardson and Ms. Scardina.  Finally, we agree with Metro Taxi expert testimony is not required to bolster the credibility of its six lay witnesses, although it certainly may have been helpful.  
74. The testimony of the witnesses presented by Metro Taxi, on the whole, indicates the Denver metropolitan area taxicab market, as a whole, is oversupplied or close to oversupply, as a result of its recent expansion by 34 percent.  It is true the testimony focused on the Denver downtown area (or, what Ms. Scardina referred to as the central business district) and the Cherry Creek area, but it was not limited to these areas. Further, we note the congestion and oversupply in these two areas are likely symptomatic of the entire Denver metropolitan area taxicab market.  This is because these areas are at the heart of the Denver metropolitan area, both geographically and in terms of the current demand for taxicab services.
  In other words, it would be difficult, if not impossible to carve these areas out from the rest of the Denver metropolitan area, from a practical and enforcement perspective.  We acknowledge Yellow Cab serves and will continue to serve the entire Denver metropolitan area, but this would not necessarily avoid congestion and oversupply in downtown and Cherry Creek.  The further exacerbation of these phenomena is not required by the public convenience and necessity and would be detrimental to the public interest.
75. We now turn to the expansion sought by Yellow Cab and the claim it would offer a differentiated product. By way of background and, as we explained in Docket No. 08A-407CP, differentiation, or the extent to which the taxicab services proposed by an applicant differ from those offered by the existent providers, is inherent in evaluating the public interest.  The addition of undifferentiated services may contribute to the competitiveness and health of an underserved taxicab market.  However, if the market is either oversupplied or is close to being oversupplied, this is more likely to lead to oversupply and other inefficiencies.  The well-differentiated entrant into the taxicab market has a better chance of establishing itself with customers, entering a niche market, and building a solid customer base. On the other hand, an undifferentiated entrant into an oversupplied market is more likely to compete with existing carriers for the same demand rather than creating new demand, thus cutting the same pie into more pieces. The lack of differentiation between at least some of the incumbents and applicant further exacerbates the oversupply in the taxicab market, leading to reduced customer service, inadequate vehicles, lower driver income, re-concentration of the market as a result of exit of some carriers, and other inefficiencies.  See, Decision Nos. C10-1149, Docket No. 08A-407CP, issued October 26, 2010, at ¶ 28; and C10‑1354, at ¶¶ 28-32.  
76. We find the services proposed by Yellow Cab in its expansion application will not be differentiated and therefore agree with Metro Taxi on this point.  There is nothing different or unique about Yellow Cab’s digital dispatch system, as both Metro Taxi and Yellow Cab, the two largest taxicab companies, utilize one currently.  Further, although a taxicab company that uses a digital dispatch system would cause less congestion and oversupply in the downtown and Cherry Creek areas, that impact cannot be eliminated since, as Mr. Richardson testified, dispatched cabs must still stop to pick up their fares.  Further, the marketing and advertising proposed by Yellow Cab is not different from that presently done in the Denver metro area.  
77. We find, as we have previously, that the addition of undifferentiated taxicab services into the market that is either oversupplied or is close to oversupply, is not required by the public convenience and necessity and would be detrimental to the public interest.  Further, in this case, Yellow Cab has argued it needs the expansion of an additional 150 cabs to be able to continue to expand its business. However, the record evidence does not indicate Yellow Cab operates below the minimum efficient scale and needs an additional 150 cabs to effectively compete with other incumbent carriers—to the contrary, it is the second largest carrier in the Denver metropolitan area.  Yellow Cab also has not indicated why 150 taxicabs is the right number as opposed to a lesser number.  The expansion sought by Yellow Cab, if granted in full, would amount to a 50 percent increase over its present authorization.  It would also amount to an approximately 50 percent increase in the Denver metropolitan area over a relatively short time period, as compared to the number of taxicabs authorized prior to the entry of Union Taxi and the expansion of Freedom Cabs (1412 total authorizations from 942 authorizations).  
78. We also find it prudent to conduct further studies of the current conditions in the Denver metropolitan area taxicab market and the effects on such market after the entry of Union Taxi and the expansion of Freedom Cabs.  As a matter of public policy, the Commission should approach market capacity from below since it is difficult, if not impossible, for the Commission to trim excess capacity through regulatory means.
  
79. For the above mentioned reasons, we find public convenience and necessity does not require granting the application and that the issuance of the certificate would be detrimental to the public interest. We find Metro Taxi has met its burden of proof, grant its exceptions to the Recommended Decision on this ground, and deny the application filed by Yellow Cab, without prejudice.  
II. ORDER

A. The Commission Orders That:

1. The Motion for Leave to File Reply, filed on May 13, 2011 by MKBS, LLC, doing business as Metro Taxi &/or Taxi’s Fiesta &/or South Suburban Taxi (Metro Taxi) is granted.
2. The Motion to Strike filed by Metro Taxi on April 20, 2011 is granted.

3. The exceptions to Decision No. R11-0234 (Recommended Decision) filed on March 28, 2011 by Denver Cab Cooperative are denied.

4. The exceptions to the Recommended Decision filed on March 28, 2011 by Metro Taxi are granted.
5. The Motion to Amend Restrictions filed by Liberty Taxi Corporation on March 22, 2011 is denied as moot.

6. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.

7. This Order is effective on its mailed date.

B. ADOPTED IN COMMISSIONERS’ DELIBERATIONS MEETING
June 28, 2011.
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� Section 40-10-105(2), C.R.S., was subsequently amended by Senate Bill 09-294, which went into effect on July 1, 2009.  Those amendments do not apply to this case as all three applicants filed their applications before July 1, 2009.


� Denver Cab references that amount on page 6 of the confidential version of its exceptions, and the references to the record are contained in footnote 8 of the exceptions.  


� Denver Cab references that percentage on page 6 of the confidential version of its exceptions, and the references to the record are contained in footnote 9 of the exceptions.  


� Denver Cab references its pro forma financial projections on page 7 of the confidential version of its exceptions.


� Metro Taxi references that number on page 11 of the confidential version of its response to exceptions.


� Metro Taxi references the ranges of that payment on page 13 of the confidential version of its response to exceptions.


� In Docket No. 08A-407CP, the ALJ found Mile High was financially and operationally fit, but denied its application on the grounds of public convenience and necessity/public interest.  Consequently, on exceptions filed in that docket, the Commission only considered the public convenience and necessity/public interest issues, not the fitness issues.


� See footnotes 3 and 5, supra.


� See footnote 6, supra.


� The amount of capital Denver Cab had available at the time of the hearing is discussed in Confidential Hearing Transcript, January 26, 2010, p. 33, lines 1-14.


� See also, State Bd. of Med. Exam’rs v. Reiner, 786 P.2d 499, 501 (Colo. App. 1989) (When the provisions of the Colorado APA conflict with the specific provisions of the Medical Practice Act, the latter control as to professional disciplinary proceedings before the Board of Medical Examiners); People ex rel. Bd. of Accountancy v. McFarland, 543 P.2d 112, 114 (Colo. 1975) (The notice and hearing requirements of the Colorado APA are of no significance if there is a specific statute as to the notice and hearing requirements in proceedings before the Board of Accountancy).  


� This amount was originally confidential, however, Liberty Taxi disclosed that amount in the non�confidential version of its response to exceptions filed on April 18, 2011.


� Metro Taxi references that number on page 9 of the confidential version of its exceptions.


� See footnote 12, supra.


� See footnote 12, supra.


� Metro Taxi lists the cost of Liberty Taxi’s proposed digital dispatch system on page 9 of the confidential version of its exceptions.


� Decision No. C09-0207, at ¶ 463.  


� Exhibit 26; Hearing Transcript, January 26, 2010, pp. 135-138.


� Hearing Transcript, January 28, 2010, pp. 113-114.


� Exhibit 32.


� Exhibit 34.


� Exhibit 33.  We also question whether a charitable organization would be able to invest in Liberty Taxi without losing its status as such.  


� The escrow arrangement is not unprecedented.  By way of example, Mile High placed the funds collected in escrow pending the outcome of the application.  Decision No. R10-0745, at ¶ 68.  


� Hearing Transcript, January 27, 2010, p. 100, lines 1-19.


� Exhibit 50.


� Hearing Transcript, February 8, 2010, p. 14.  We find his general knowledge of markets and the establishment of markets to be of lesser value to a taxicab industry that is not susceptible to a perfect market competition.  


� Id., pp. 32-35.  Mr. Harvey also admitted not producing a report was unusual in his profession.  Id., p. 74.


� Id., pp. 76-79.


� Id., p. 82.


� Id., p. 87.


� Id., pp. 88-89. Mr. Harvey also admitted doing no research regarding the potential market in the suburbs, other than simply looking at the population numbers there.  Id.


� In the Recommended Decision, the ALJ did not indicate why 150 additional authorizations to Yellow Cab was the right number, as opposed to a lesser number.  The ALJ also did not indicate why he granted the application filed by Liberty Taxi in part to reduce market shock as opposed to granting the application of Yellow Cab in part to achieve the same objective.


� Hearing Transcript, February 10, 2010, pp. 41-51.


� Id., pp. 52-67.


� Id., pp. 70-92.


� Hearing Transcript, February 8, 2010, p. 55 (Testimony by Edward Harvey that, for Yellow Cab and Metro Taxi, approximately two-thirds of trips and percent of calls occur within the City and County of Denver).  


� We note that the Commission Staff is currently in the process of conducting these studies.  
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