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I. BY THE COMMISSION

A. Statement

1. Public Service Company of Colorado (Public Service or the Company) filed an Application for a Certificate of Public Convenience and Necessity for the Pawnee Emissions Control Project (Application) on April 11, 2011.  The Company also filed its direct testimony in support of the Application as part of the Application filing.
2. As suggested by the title of the Application, Public Service seeks a certificate of public convenience and necessity (CPCN) for certain emissions controls to be installed at the Pawnee electric generation station.  The controls include a selective catalytic reduction (SCR) system for the reduction of NOx emissions, a lime spray dryer (LSD) for the reduction of SO2 emissions, and sorbent injection controls for the reduction of mercury emissions. 

3. Most of the Application filing describes the scope, schedule, and execution plans associated with the emission controls project which Public Service estimates will cost approximately $238.6 million. With respect to this estimate, Public Service argues that a regulatory cap on a maximum not-to-exceed the level of expenditures for this project is infeasible, because the Company has had insufficient time to fully develop its work plan and because, according to the Company, the accelerated completion date of December 31, 2014 will reduce its ability to control costs. 

4. Public Service explains that it is not seeking any special cost recovery mechanism associated with the controls project. Nevertheless, the Company wants the Commission to affirm that the costs approved in this CPCN proceeding are recoverable consistent with the recovery provisions established in Docket No. 10M-245E.

5. The Commission issued notice of the Application pursuant to paragraph 1206(a) of its Rules for Practice and Procedure 4 Code of Colorado Regulations (CCR) 723-1 on April 12, 2011.  In response to that notice, several persons timely requested intervention in this proceeding, including the following:

· CF&I Steel, LP, and Climax Molybdenum Company (CF&I/Climax)

· Colorado Mining Association (CMA)

· Intermountain Rural Electric Association (IREA)

· Holy Cross Electric Association, Inc. (Holy Cross)

· Colorado Electricity Consumers (CEC)

· Colorado Independent Energy Association (CIEA)

· Noble Energy, Inc., Chesapeake Energy Corporation, and EnCana Oil & Gas (USA) (collectively the Gas Intervenors)

· Western Resource Advocates (WRA)

· Sierra Club 

· Colorado Renewable Energy Society, the Alliance for Sustainable Colorado, Small Business Coalition of Louisville, Physicians for Social Responsibility, 350.org, Eco-Justice Ministries, New Era Colorado, and Wild Earth Guardians, jointly (the Joint Intervenors)

· Ratepayers United of Colorado (RUC)

· Ms. Leslie Glustrom

6. On May 12, 2011, the Colorado Department of Health and Environment (CDPHE) filed a motion to participate in this proceeding as an amicus curiae.

7. The Colorado Office of Consumer Counsel (OCC) timely filed a notice to intervene by right on May 2, 2011.  

8. Staff of the Colorado Public Utilities Commission (Staff) timely filed a notice to intervene by right on May 23, 2011.  In its notice, Staff argues that Public Service has disregarded the Commission’s directive to provide cost estimates that are more detailed than the estimates it provided in Docket No. 10M-245E.  Staff therefore requests that the Commission set the matter for hearing.  However, Staff also suggests that the Commission could respond to this alleged shortcoming by ordering Public Service to supplement its filing with additional information.  Based on this added information, Staff and the other parties could determine whether to contest or support the Application.  
9. On May 18, 2011, Public Service filed a Motion for Order Limiting Scope of this Proceeding (Motion), to express concerns that parties seeking intervention in this proceeding will try to reopen and re-litigate the Commission’s previous conclusion that emission controls are needed at Pawnee. In the Motion, Public Service requests that if the Commission sets the Application for hearing, the Commission should also limit the scope of the proceeding in accordance with its finding in Docket No. 10M-245E that the focus is to be narrowly directed at cost estimates and project schedules.  Further, Public Service requests that the Commission declare that parties may not reopen the issues of whether the emission controls are needed or whether the Company should take alternative measures to meet emission reduction requirements.

10. On May 20, 2011, Public Service filed an Answer in Opposition to Motions to Intervene (Answer) in response to the requests for intervention of the Joint Intervenors, RUC, Sierra Club, Ms. Glustrom, the Gas Intervenors, and CMA.  The Company argues that, in each instance, the potential party requesting intervention has failed to meet the standard for intervention under Rule 1401(c) due to the lack of any demonstrated interest that warrants intervention.  The Company explains that while its Motion filed on May 18, 2011 addresses the appropriate scope for this proceeding, it will not resolve the question of whether certain parties have satisfied their requirements for intervention.  

11. The Company further explains in its Answer that it filed a single pleading in response to multiple requests for intervention as a matter of administrative efficiency.  To that end, Public Service requests that the Commission waive the 14-day deadline for responses with respect to the requests for intervention from Ms. Glustrom, the Gas Intervenors, and CMA.  Ms. Glustrom and the Gas Intervenors filed their requests for intervention on April 18, 2011, such that a 14-day response was due on May 2, 2011.  Similarly, CMA filed its request for intervention on May 5, 2011, triggering a response time ending May 19, 2011.  

B. Discussion and Findings

12. The Commission approved, with modifications, Public Service’s emission reduction plan developed pursuant to the Clean Air-Clean Jobs Act, by Decision No. C10-1328 issued in Docket No. 10M-245E on December 15, 2010.  The approved emission reduction plan includes the Pawnee emission controls at issue in this Docket.  
13. By Decision No. C10-1328, we found that emission controls on Pawnee are preferable to early retirement given the relatively young age of the plant and its cost effectiveness as a coal-fired electric generation unit.  We further found that inclusion of emission controls at Pawnee in the Company’s emission reduction plan was appropriate, because it allowed the Commission to consider a coordinated approach for emission reduction as contemplated by the statute.  Accordingly, we approved the installation of SCR, LSD, and sorbent injection controls at Pawnee as needed and in the public interest for emission reduction purposes.  Decision No. C10-1328, at 44.  
14. Although we entered a finding that the emission controls at Pawnee were needed and in the public interest, we required Public Service to file an application for a CPCN for the project in order to address costs and other details.  Decision No. C11-0121, Docket No. 10M‑245E, issued February 3, 2011, at 27.  The Commission determined that the cost estimates for the project as presented in Docket No. 10M-245E were not of CPCN-quality.  Furthermore, because the projected costs of the controls were substantial, the project went beyond the normal course of businesses that would otherwise allow for the emission controls project to move forward without a CPCN under paragraph 3205(b)(II) of the Commission’s Rules Regulating Electric Utilities 4 CCR 723-3.
15. In recognition of our finding in Decision No. C10-1328 that the emission controls at Pawnee were needed and in the public interest for emission reduction purposes, we set forth abbreviated filing requirements for the Company’s application for a CPCN for the Pawnee project.  Specifically, Decision No. C10-1328 directs Public Service to file a modified application for a CPCN for the proposed controls which will not require all of the information typically required for a new facility.  The key components of the filing thus include: a description of the proposed emission controls to be installed; the estimated costs of those proposed facilities; and the anticipated construction start date, construction period, and in-service date.  We expected that such an abbreviated filing would suffice, since our intent for the CPCN proceeding is to focus narrowly on our review and approval of detailed cost estimates and project schedules. Decision No. C10-1328, at 49-52.  We further reiterated in Decision No. C11-0121 that the instant docket should not be a lengthy affair, given that the proposed controls are included in the Company’s approved emission reduction plan and therefore the need for these controls has already been established.  Decision No. C11-0121, at 27.  The only matters we will address in this proceeding are project costs, the project schedule, and the completeness of the Application
1. Deeming the Application Complete 
16. Paragraph 1303(b) of Commission’s Rules for Practice and Procedure sets forth the process and standards for determining whether an application will be deemed complete. The date when the Commission determines the completeness of an application invokes certain deadlines for when its decision should issue.  Specifically, § 40-6-109.5(1), C.R.S., provides that the Commission decision in this matter should issue within 120 days of the date on which the Application is deemed complete, because Public Service filed supporting direct testimony and exhibits with the filing of the Application.  

17. Subparagraph 1303(b)(I) addresses how the Commission determines the completeness of an application, stating:  
When the Commission or Commission staff evaluates an application to determine completeness, the evaluation shall consider only whether the applicant has provided the information required by the Commission's rules or order, or whether the application adequately identifies the relief the applicant requests and supports the request with adequate types of information. The evaluation shall not consider the application's substantive merit or lack thereof.
Subparagraph 1303(b)(II) then describes the process by which Staff may alert an applicant to concerns about any specific deficiencies of the application and the process by which the applicant may respond to the alleged deficiencies.
18. As explained above, the Commission issued notice of the Application on April 12, 2011.  Pursuant to subparagraph 1303(b)(III), the Application will be automatically deemed complete on May 27, 2011, unless the Commission issues a determination on its completeness on or before that date.  

19. The Commission’s E-filing system indicates that no written notification of any specific deficiencies of the Application was transmitted to Public Service by Staff under subparagraph 1303(b)(II).  Nevertheless, we are concerned that the Application may not be complete, based on Staff’s allegations in its notice of intervention by right that the Company’s filing has complied with the Commission’s directives in Decision No. C10-1328. 

20. We recognize that the emission controls at Pawnee must be installed and operational pursuant to the deadlines we adopted in Docket No. 10M-245E.  We therefore prefer no delay in this proceeding.  However, we will not deem the Application complete at this time, given the possibility that the filing may not provide the information required by Decision No. C10-1328.  We also appreciate that Public Service has not had an opportunity to respond to Staff’s specific allegation that the Company has provided in its Application filing significantly less detail regarding the cost estimates of the project than the Commission contemplated in Docket No. 10M-245E.

2. Referring the Matter to an Administrative Law Judge

21. We find good cause to set the Application for hearing before an Administrative Law Judge (ALJ).  We therefore refer to the ALJ for resolution the requests for intervention and Public Service’s Motion regarding the scope of this proceeding, as well as all related pleadings.  

22. Likewise, we direct the ALJ to address the completeness of the Application and, in accordance with his or her findings on that matter, set a hearing date and establish other procedures by separate order. 

II. ORDER

A. The Commission Orders That:

1. The Application for a Certificate of Public Convenience and Necessity for the Pawnee Emissions Control Project (Application) filed by Public Service Company of Colorado (Public Service) shall be deemed incomplete until further order by the Commission.

2. The Application is set for hearing before an Administrative Law Judge, consistent with the discussion above.  
3. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
May 25, 2011.
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