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I. STATEMENT

1. On March 10, 2010, Public Service Company of Colorado (Public Service or Company) filed an application for a Certificate of Public Convenience and Necessity (CPCN) for its SmartGridCity project in Boulder, Colorado. 

2. On August 20, 2010, the Motion to Compel and to Shorten Response Time was filed by Climax Molybdenum Company (Climax) and CF&I Steel, LP, doing business as Evraz Rocky Mountain Steel (CF&I).  In light of the scheduled hearing in this matter to commence August 30, 2010, CF&I and Climax request that response time be shortened.

3. By Decision No. R10-0930-I, Response time to the Motion to Compel was shortened to noon on August 25, 2010.

4. Before noon on August 25, 2010, the Answer of Public Service Company of Colorado to the Motion to Compel of Climax Molybdenum Company and CF&I Steel, LP was filed.  Public Service objects to the requested relief in its entirety.

5. Climax and CF&I served discovery requests on Public Service on July 22, 2010.  Public Service responded to the discovery requests that are the subject of the motion with objections, non substantive responses.

A. Request 1-6: 

Provide correspondence, memoranda, and reports from 2006-2008 relating to the recovery of the costs of SmartGridCity.  

6. Climax and CF&I contend the request addresses prudence and the costs of the program subject to recovery, and is reasonably calculated to lead to the discovery of admissible evidence.

7. Public Service contends the request is overbroad, particularly in light of the identification of issues to be litigated herein, among other grounds.

8. It is found that the request is overly broad and not reasonably calculated to lead to the discovery of admissible evidence.

B. Request 1-7:

Provide copies of all records of customer requests for better "energy usage information and control."

9. Climax and CF&I contend that the existence or absence of such customer requests bears directly on assertions made by the Company in support of its position that this program is necessary and convenient for the public.

10. Public Service responds that the subject testimony summarizes value propositions that the Company will evaluate as part of the project.  Further, the Company believes that this request is overly burdensome, and does not even get at the basis for Ms. Fisher's statement.  The question is extremely open-ended and it would be extremely burdensome to conduct the search required to respond to it.

11. It is found that the request is overly broad and not reasonably calculated to lead to the discovery of admissible evidence.

C. Request 1-9:

Provide all correspondence discussing whether a CPCN was required to commence the SmartGridCity project.

12. Climax and CF&I contend that the request is likely to elicit admissible evidence about whether the project deserves a CPCN at all. Public Service originally determined for whatever reason not to seek a CPCN in this docket. If they made such a determination because they did not believe that the project would receive one, this information would be relevant.

13. Public Service responds that the request is objectionable because: (1) it is overbroad; and (2) effectively seeks a legal determination.  The CPCN requirement having been litigated in Docket No. 09AL-299E, it is argued the matter should not be explored further herein.

14. It is found that the request, as written, is overly broad and not reasonably calculated to lead to the discovery of admissible evidence.  However, Public Service will be compelled to respond to a narrower request, as ordered below, that is more reasonably calculated to lead to the subject sought.

D. Request 1-15:

Indicate the number of outages, the cause of each outage, the number of customers affected, and the duration of each outage in the service area covered by SmartGridCity beginning in 2000, through the present.

15. Climax and CF&I contend that discovery as to Ms. Fisher’s testimony regarding the intended benefits of the project and the value propositions to be tested by the program.  Discovery is sought as to what Public Service determined it would evaluate.  CF&I and Climax argue discovery is appropriate as to the areas the Company intends to explore to measure the success of its program.

16. Public Service responds that the requested discovery is overly broad and burdensome.  Public Service contends it would be extremely burdensome to respond with more than a decade of responsive information. It is argued that it was reasonable and prudent to undertake the project in Boulder to evaluate and test the feasibility and cost-effectiveness of emerging smart grid technologies.

17. It is found that the discovery propounded is outside the scope of the proceeding and impermissibly attempts to evaluate results of the project rather than whether the project “was prudent and in the public interest at the time of its planning and implementation.”  Decision No. C10-0729 at ¶40.  Further, the discovery is not reasonably calculated to lead to the discovery of admissible evidence.  While it is argued that the discovery seeks information about what Public Service determined it would evaluate in the project, the request is not reasonably calculated to achieve such information.  Further, the sheer scope of the request lends credibility to Public Service claims as to the burdensome nature of a response.

E. Request 1-16:

Indicate the number and date of outages, voltage problems, or harmonics problems on the Public Service distribution system, transmission system, or generation facilities caused by the use of distributed generation (e.g., on-site solar panels).

18. Climax and CF&I contend that discovery as to Ms. Fisher’s testimony regarding the intended benefits of the project and the value propositions to be tested by the program.  Discovery is sought as to what Public Service determined it would evaluate.  CF&I and Climax argue discovery is appropriate as to the areas the Company intends to explore to measure the success of its program.

19. Public Service responds that the requested discovery is overly broad and burdensome.  Public Service contends it would be extremely burdensome to respond with more than a decade of responsive information.  The Company also contends the request has a faulty underlying premise due to the mischaracterization of Mr. Huston’s direct testimony.

20. It is found that the discovery propounded is outside the scope of the proceeding and impermissibly attempts to evaluate results of the project rather than whether the project “was prudent and in the public interest at the time of its planning and implementation.”  Decision No. C10-0729 at ¶40.  Further, the discovery is not reasonably calculated to lead to the discovery of admissible evidence.  While it is argued that the discovery seeks information about what Public Service determined it would evaluate in the project, the request is not reasonably calculated to achieve such information.  Further, the sheer scope of the request lends credibility to Public Service claims as to the burdensome nature of a response.

F. Request 1-17:

Provide the number of customer calls relating to outages where the outage is found to be due to customer wiring on the Public Service system from 2000 through the present. 

21. Climax and CF&I contend that discovery as to Ms. Fisher’s testimony regarding the intended benefits of the project and the value propositions to be tested by the program.  Discovery is sought as to what Public Service determined it would evaluate.  CF&I and Climax argue discovery is appropriate as to the areas the Company intends to explore to measure the success of its program.

22. Public Service responds that the requested discovery is overly broad and burdensome.  Public Service contends it would be extremely burdensome to respond with more than a decade of responsive information.  The Company would not object to reasonable requests asking Ms. Fisher to provide her underlying support for her assertion.

23. It is found that the discovery propounded is outside the scope of the proceeding and impermissibly attempts to evaluate results of the project rather than whether the project “was prudent and in the public interest at the time of its planning and implementation.”  Decision No. C10-0729 at ¶40.  Further, the discovery is not reasonably calculated to lead to the discovery of admissible evidence.  While it is argued that the discovery seeks information about what Public Service determined it would evaluate in the project, the request is not reasonably calculated to achieve such information.  Further, the sheer scope of the request lends credibility to Public Service claims as to the burdensome nature of a response.

G. Request 1-18:

Provide the number of transformer replaced by month in the service area covered by SmartGridCity from the year 2000 through the present.

24. Climax and CF&I contend that discovery as to Ms. Fisher’s testimony regarding the intended benefits of the project and the value propositions to be tested by the program.  Discovery is sought as to what Public Service determined it would evaluate.  CF&I and Climax argue discovery is appropriate as to the areas the Company intends to explore to measure the success of its program.

25. Public Service responds that the requested discovery is overly broad and burdensome.  Public Service contends it would be extremely burdensome to respond with more than a decade of responsive information. The Company would not object to reasonable requests asking Ms. Fisher to provide her underlying support for her assertion.

26. It is found that the discovery propounded is outside the scope of the proceeding and impermissibly attempts to evaluate results of the project rather than whether the project “was prudent and in the public interest at the time of its planning and implementation.”  Decision No. C10-0729 at ¶40.  Further, the discovery is not reasonably calculated to lead to the discovery of admissible evidence.  While it is argued that the discovery seeks information about what Public Service determined it would evaluate in the project, the request is not reasonably calculated to achieve such information.  Further, the sheer scope of the request lends credibility to Public Service claims as to the burdensome nature of a response.

H. Request 1-19:

Provide the number of voltage complaints by month from customers beginning in the year 2000 through the present, in the service area covered by SmartGridCity.

27. Climax and CF&I contend that discovery as to Ms. Fisher’s testimony regarding the intended benefits of the project and the value propositions to be tested by the program.  Discovery is sought as to what Public Service determined it would evaluate.  CF&I and Climax argue discovery is appropriate as to the areas the Company intends to explore to measure the success of its program.

28. Public Service objects to the request because it is directed at an after the fact assessment of one of the value propositions that the Company has sought to test through the SmartGridCity project.  Public Service responds that the requested discovery is overly broad and burdensome.  Public Service contends it would be extremely burdensome to respond to the broad scope requested. The Company would not object to reasonable requests asking Ms. Fisher to provide her underlying support for her assertion.

29. It is found that the discovery propounded is outside the scope of the proceeding and impermissibly attempts to evaluate results of the project rather than whether the project “was prudent and in the public interest at the time of its planning and implementation.”  Decision No. C10-0729 at ¶40.  Further, the discovery is not reasonably calculated to lead to the discovery of admissible evidence.  While it is argued that the discovery seeks information about what Public Service determined it would evaluate in the project, the request is not reasonably calculated to achieve such information.  Further, the sheer scope of the request lends credibility to Public Service claims as to the burdensome nature of a response.

I. Request 1-20:

Indicate the number of outages, the cause of each outage, the number of customers affected, and the duration of each outage in the service area covered by SmartGridCity beginning in 2000, through the present.

30. Climax and CF&I contend that discovery as to Ms. Fisher’s testimony regarding the intended benefits of the project and the value propositions to be tested by the program.  Discovery is sought as to what Public Service determined it would evaluate.  CF&I and Climax argue discovery is appropriate as to the areas the Company intends to explore to measure the success of its program.

31. Public Service responds that the requested discovery is overly broad and burdensome.  Public Service contends it would be extremely burdensome to respond with more than a decade of responsive information. The Company would not object to reasonable requests asking Ms. Fisher to provide her underlying support for her assertion.

32. It is found that the discovery propounded is outside the scope of the proceeding and impermissibly attempts to evaluate results of the project rather than whether the project “was prudent and in the public interest at the time of its planning and implementation.”  Decision No. C10-0729 at ¶40.  Further, the discovery is not reasonably calculated to lead to the discovery of admissible evidence.  While it is argued that the discovery seeks information about what Public Service determined it would evaluate in the project, the request is not reasonably calculated to achieve such information.  Further, the sheer scope of the request lends credibility to Public Service claims as to the burdensome nature of a response.

II. ORDER

A. It Is Ordered That:

1. The Motion to Compel is granted in part, and denied in part.  The motion is denied as to Requests 1-6, 1-7, 1-15, 1-16, 1-17, 1-18, 1-19, and 1-20.

2. Public Service is compelled to forthwith respond to Request 1-9 as modified:

Provide all correspondence dated on or before July 1, 2008 discussing whether a CPCN was required to commence the SmartGridCity project.

3. This Order is effective immediately.
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Director
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G. HARRIS ADAMS
______________________________

Administrative Law Judge
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