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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of a Motion for Partial Summary Judgment filed by the Colorado Independent Energy Association, Thermo Power and Electric, and Southwest Generation Operating Company, LLC (collectively, IPP Intervenors) on August 31, 2010.

2. Now being fully advised in the matter, and consistent with the discussion below, the Motion for Partial Summary Judgment is denied.

B. Findings

1. Standard of Review

3. “Summary judgment is warranted only when there is a clear showing that no genuine issue exists as to any material fact and that the moving party is entitled to judgment as a matter of law.”   Wilson v. Prentiss, 140 P.3d 288, 290 (Colo. App. 2006).  The moving party bears the burden of establishing no genuine issue of material fact exists.  The burden then shifts to the nonmoving party to establish that a triable issue of fact does exist.  AviComm, Inc. v. Colo. Pub. Utils. Comm’n, 955 P.2d 1023 (Colo. 1998).  In evaluating a Motion for Summary Judgment, all evidence is viewed in the light most favorable to the nonmoving party, resolving all doubts as to the existence of an issue of material fact against the moving party.  Luttgen v. Fischer, 107 P.3d 1152 (Colo. App. 2005).

2. Background

4. House Bill (HB) 10-1365 requires rate-regulated electric utilities that own or operate coal-fired electric generating units to submit to the Commission an emissions reduction plan that is “fully implemented” by December 31, 2017.  § 40‑3.2‑204(2)(c), C.R.S.  The preferred emissions reduction plan filed by Public Service Company of Colorado (Public Service or Company) includes two actions to be taken after 2017:  (1) construction of a natural gas-fired 1X1 CC unit at Cherokee station using land that is currently the site of the Cherokee 3 coal-fired unit, with the goal of bringing the new gas unit on-line at the end of 2022; and (2) retirement of the Cherokee 4 coal-fired unit at the end of 2022 when the new 1X1 CC is on-line.

5. In its pre-filed direct testimony, Public Service witness Karen Hyde stated, “[w]e think the Act allows flexibility to the Commission to consider actions after 2017 that complete the plan to be considered part of the plan.”  Hyde Direct Testimony at 49.  Ms. Hyde further stated the actions scheduled to occur after 2017 are necessary to meet reasonably foreseeable emission reduction requirements.  Id.
3. IPP Intervenors’ Motion for Partial Summary Judgment

6. The IPP Intervenors argue the two post-2017 elements of Public Service’s preferred emissions reduction plan render it fatally flawed under HB 10-1365.  The IPP Intervenors argue the statute does not provide the flexibility Public Service relies upon.  Further, because Public Service contends these post-2017 actions are necessary to meet reasonably foreseeable emission requirements, as determined by the Colorado Department of Public Health and Environment (CDPHE), the IPP intervenors claim the Commission cannot approve the preferred emissions reduction plan, because the Commission may only approve a plan that meets all reasonably foreseeable requirements.  See § 40‑3.2‑204(2)(b)(IV), C.R.S. (the “Commission shall not approve a plan . . . unless [CDPHE] has determined that the plan is consistent with the current and reasonably foreseeable requirements of the federal [Clean Air Act].”).

7. The IPP Intervenors therefore seek a Commission Order declaring Public Service’s preferred emissions reduction plan is inconsistent with HB 10-1365 and therefore fundamentally flawed.  The IPP Intervenors recommend Public Service then be ordered to propose an alternative plan, as quickly as possible, that is fully implemented by 2017.  The IPP Intervenors recommend Public Service utilize existing IPP resources in this new plan, in order to meet the 2017 deadline.

4. Public Service

8. Public Service filed its Response to the IPP Intervenors’ Motion on September 10, 2010.  In this Response, Public Service argues its preferred emissions reduction plan will fully satisfy the current and reasonably foreseeable 2017 air quality requirements by the end of 2017.  Public Service goes on to state the retirement of Cherokee 4 was included in the plan “to address ozone requirements that may face the Company after 2017 ‘as the metro area grows.’”  Public Service Response at 9, quoting Magno Direct Testimony.   

9. In other words, Public Service interprets HB 10-1365 as requiring the Company to submit an emissions reduction plan that addresses future air quality requirements that are reasonably expected to occur by 2017.  Public Service states its plan accomplishes this goal, but that it is “also asking for Commission approval for post 2017 actions that address what [it] expect[s] to be more stringent post 2017 air quality requirements.”  Public Service Response at 9.  The Company goes on to state there is nothing in HB 10-1365 that prohibits the utility from proposing additional actions after 2017 that are designed to address changes in federal and state clean air laws that may occur after 2017.  Public Service essentially asks the Commission to approve the pre-2018 elements of the plan under the authority of HB 10-1365, and to approve the post-2017 elements under its own broad, organic authority.

10. Public Service therefore requests the Motion be denied.

11. The IPP Intervenors addressed Public Service’s arguments in their Reply, filed September 14, 2010.  The IPP Intervenors argue there is nothing in HB 10-1365 that would support separating pre-2018 and post-2017 emission control requirements.  Rather, the IPP Intervenors argue the Act “plainly requires that any plan comply with all ‘current and reasonably foreseeable requirements of the Federal Act and the State Act,’ without any qualification as to date.”  IPP Intervenors Reply at 3 (emphasis in original), quoting § 40-3.2-205(1), C.R.S. (emphasis added).  In other words, the IPP Intervenors believe all emission control requirements that are reasonably foreseeable, regardless of the date, must be addressed in the plan and fully implemented by 2017.

12. Public Service went on to reply to the IPP Intervenors’ Reply in its Sur-Reply, filed September 15, 2010.  In its Sur-Reply, Public Service disagrees with the IPP Intervenors’ argument that HB 10-1365 mandates the utility meet, by 2017, greater emission reductions than federal or state environmental regulations would require by 2017.  Because HB 10-1365 is silent as to what time period “reasonably foreseeable” applies to, Public Service argues the reasonable inference is that the date is the end of 2017.  Using this standard, Public Service restates that its preferred emissions reduction plan does, in fact, meet all reasonably foreseeable requirements by 2017.  The Company further asserts the 2017 deadline does not prevent the Commission from “considering whether it is in the public interest to achieve additional emission reductions after that date.”  Public Service Sur-Reply at 3.

5. Staff

13. Staff of the Commission (Staff) filed its Response on September 10, 2010.  In its Response, Staff agrees with the IPP Intervenors that the Company’s preferred plan does not comply with the timelines mandated by HB 10-1365.  However, Staff does not advocate completely abandoning the Company’s preferred emissions reduction plan.  Rather, Staff argues the Company’s preferred emissions reduction plan can be altered to comply with HB 10-1365, by merely removing the portions expected to occur after 2017.  

14. Staff also expresses concerns that CDPHE’s failure to identify specific and independent criteria by which the plans were evaluated makes it nearly impossible to determine what exactly is required to meet “reasonably foreseeable” air quality regulation.

15. Staff therefore requests granting the Motion, in part.

16. Public Service responds to Staff’s arguments in its Sur-Reply.  In its Sur-Reply, the Company encourages the Commission to consider the post-2017 portions of its plan in this Docket.  Public Service argues “[t]he same philosophy that underlies [HB 10-1365], that it is preferable to comprehensively address pre-2018 air quality requirements, applies with equal force to consideration of post-2018 air quality requirements, particularly when the same generation plan – Cherokee 4 – is considered in both time periods.”  Public Service Sur-Reply at 4.  Public Service suggests the Commission should interpret HB 10-1365 as stating the utility must address reasonably foreseeable 2017 air quality requirements in this docket and that the Commission and the utility may and should consider reasonably foreseeable 2022 air quality requirements in this docket as well.

6. Colorado Energy Consumers and Suncor

17. The Colorado Energy Consumers (CEC) and Suncor Energy (U.S.A.), Inc. (Suncor), filed their Response on September 9, 2010.  CEC and Suncor agree with the IPP Intervenors that the Company’s preferred emissions reduction plan is fundamentally defective, and should be abandoned in favor of a plan that can be fully implemented by 2017.  CEC and Suncor question whether the preferred emissions reduction plan is truly the least cost option, as it is based on a flawed interpretation of the statute.  CEC and Suncor request the Motion be granted.

7. Peabody

18. Peabody Energy Corporation (Peabody) filed its Response on September 10, 2010.  Peabody agrees with the IPP Intervenors that the Company’s preferred emissions reduction plan does not meet the requirements of HB 10-1365 because it contains actions that will occur after 2017.  However, Peabody does not believe Public Service must identify an alternative preferred plan.  Instead, Peabody recommends the Commission shift its focus to the Benchmark 1.0 scenario, because it meets the requirements of the act by the 2017 deadline.

8. Gas Intervenors 

19. EnCana Oil & Gas (USA); Noble Energy, Inc.; and Chesapeake Energy Corporation (collectively, Gas Intervenors), filed their Response on September 10, 2010.  In their Response, the Gas Intervenors argue the Company’s preferred emissions reduction plan submitted by Public Service does meet the minimum requirements of HB 10-1365 and that Summary Judgment is therefore improper.  The Gas Intervenors recommend the Commission deny the Motion.

C. Conclusions

20. The Commission agrees with the IPP Intervenors that HB 10-1365 clearly requires the emissions reduction plan be fully implemented by 2017.  See § 40-3.2-204(2)(c), C.R.S. (“The plan shall include a schedule that would result in full implementation of the plan on or before December 31, 2017.”).  As a result, if the Commission were to approve – solely under the authority of HB 10-1365 – a plan that included elements to be implemented after 2017, the Commission would be in violation of § 40-3.2-204(2)(c), C.R.S.

21. Public Service now states its “plan” submitted under HB 1365 consists only of those elements of its August 13, 2010 filing scheduled to occur by 2017 and that this “plan” addresses all air quality regulation expected to occur by 2017 before December 31, 2017.  As such, whether Public Service’s preferred plan satisfies the minimum requirements of HB 10-1365 hinges on the meaning of the term “reasonably foreseeable,” as used in HB 10-1365.  See § 40‑3.2‑204(2)(b)(IV), C.R.S. (“The commission shall not approve a plan . . . unless [the CDPHE] has determined that the plan is consistent with the current and reasonably foreseeable requirements of the federal [Clean Air Act].”).  Public Service interprets the “reasonably foreseeable” language contained in HB 10-1365 as meaning “reasonably foreseeable in the period ending December 31, 2017.”  The IPP Intervenors, in contrast, believe “reasonably foreseeable” means “reasonably foreseeable with no end date.”  Since Public Service’s original filing stated its post-2017 actions were necessary to address environmental regulations that may occur after 2017, the IPP Intervenors believe those regulations must be addressed within the statutory timeline.  The CDPHE has not taken a position on this disagreement.

22. While we decline to adopt an interpretation of “reasonably foreseeable,” we will accept Public Service’s representation that its “plan,” for purposes of HB 10-1365, includes only those actions scheduled to result in full implementation on or before December 31, 2017.  In other words, the Commission will consider only those activities scheduled to occur before 2018 as part of Public Service’s preferred emission reduction plan submitted in accordance with HB 10-1365.

23. However, we agree with Public Service’s argument that HB 10‑1365 does not expressly prohibit the Commission from considering emission reduction actions outside the scope of the plan within this Docket.  The Commission could, for instance, consider and approve an emission reduction plan that is fully implemented by 2017 under the authority of HB 10‑1365 while simultaneously considering and approving some additional measures under its own broad authority.  See § 40‑3‑102, C.R.S.  

24. That being said, the Commission declines to undertake such a responsibility in this Docket.  We opened this Docket for the sole purpose of considering Public Service’s emissions reduction plan, filed in accordance with HB 10-1365.  See Decision No. C10-0425, at ¶ 10.  Public Service has consistently argued the scope of this extraordinarily time-constrained proceeding should be limited to only a consideration of the emissions reduction plan at issue, emphatically stressing that this proceeding is not a full-blown electric resource planning (ERP) proceeding, and we have agreed.  See Decision No. C10-0808, at ¶ 46.  The Commission believes the Company will have ample opportunities to seek approval of those emission reduction activities identified in the August 13, 2010 filing that are currently scheduled to occur after 2017, in either future ERP proceedings or other dockets.

25. The Commission recognizes CDPHE may not have determined whether the “truncated” emissions reduction plan we are creating in this Decision will be appropriate for purposes of satisfying current and reasonably foreseeable air quality requirements.  As such, the Commission seeks input from CDPHE, within three days of the effective date of this Order.  If CDPHE believes the truncated plan, which contemplates installation of SNCR at Cherokee 4 before 2017, is insufficient, the CDPHE shall alert the Commission, in order to provide an opportunity for the parties to focus their attention on an alternative, compliant preferred plan. 

26. In summation, the Commission declines to consider the post-2017 elements of Public Service’s preferred emissions reduction plan in this Docket, and will view only the pre-2018 elements of  Public Service’s preferred emissions reduction plan to constitute “the plan” submitted in compliance with HB 10-1365.
  Altered in this way, the Commission believes Public Service’s preferred emissions reduction plan satisfies the requirements of § 40‑3.2‑204(2)(c), C.R.S.  However, the Commission seeks input from CDPHE within three days regarding whether, in its opinion, the truncated emissions reduction plan is sufficient.  Further, while it is within the Commission’s authority to do so, we decline to consider the post-2017 elements of Public Service’s August 13, 2010 filing in this Docket.  

27. Therefore, consistent with the discussion above, the Motion for Partial Summary Judgment will be denied.

II. ORDER

A. The Commission Orders That:

1. The Motion for Partial Summary Judgment filed by the Colorado Independent Energy Association, Thermo Power and Electric, and Southwest Generation Operating Company, LLC (collectively, IPP Intervenors) on August 31, 2010, is denied, consistent with the discussion above.

2. The Motion for Leave to Late File Response, filed by EnCana Oil & Gas (USA); Noble Energy, Inc.; and Chesapeake Energy Corporation on September 10, 2010, is granted.

3. The Motion for Leave to File Reply Regarding Motion for Partial Summary Judgment, filed by the IPP Intervenors on September 14, 2010, is granted.

4. The Motion for Leave to File a Reply to Staff Response and to File a Sur-Reply to IPP Reply to Motion for Partial Summary Judgment filed by Public Service Company of Colorado on September 15, 2010, is granted.

5. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ DELIBERATIONS MEETING
September 29, 2010.
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� Commissioner Baker expressed reservations about limiting the scope of the Docket to actions that are taken prior to 2018.
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