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I. BY THE COMMISSION
A. Statement

1. This matter comes before the Commission for consideration of the motion to disqualify Commissioners aspect of the Motion to Dismiss filed by Blanca Ranch Holdings, LLC and Trinchera Ranch Holdings, LLC (Trinchera Ranch) on January 25, 2010.  Trinchera Ranch filed a Supplement to the Motion to Dismiss on January 27, 2010 (collectively, the Motion).  The motion to disqualify commissioners is set forth as alternative relief to the motion to dismiss.  After setting forth substantial argument in support of dismissal of the applications, Trinchera Ranch presented its alternative relief as follows: 

In the alternative, Trinchera Ranch requests the recusal of those Commissioners who have been the subject of improper communication from PSCo, Tri-State, or Interwest and requests such other remedial measures as is appropriate.

Motion at ¶ 26.  It is apparent that Trinchera Ranch believes recusal is appropriate for those Commissioners that have engaged in conduct in conflict with the duty to avoid the appearance of impropriety or of conflict of interest, as stated in § 40-6-124, C.R.S., and Rule 1108 of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1 (CCR) (Rule 1108).
2. Public Service Company of Colorado (Public Service); Tri-State Generation and Transmission Association, Inc. (Tri-State); and Interwest Energy Alliance (Interwest) filed responses in opposition to the Motion on January 29, 2010.  Trinchera Ranch, Public Service, Tri-State, Interwest, and Western Resource Advocates presented oral arguments regarding the Motion on February 1, 2010.  Our analysis of the Motion to Disqualify aspect of the Motion to Dismiss is governed by our belief that there is significant value in permissible private communications occurring in conjunction with investigatory and other non-adjudicatory proceedings before this agency.
3. Being fully advised in the matter and consistent with the discussion below, we deny, in part, and grant, in part, the Motion filed by Trinchera Ranch.  

B. Applicable Legal Standard

4. Section 40-6-124, C.R.S., provides:

(1)
Commissioners and presiding administrative law judges shall disqualify themselves in any proceeding in which their impartiality may reasonably be questioned, including, but not limited to, instances in which they:

(a)
Have a personal bias or prejudice concerning a party;

(b)
Have served as an attorney or other representative of any party concerning the matter at issue, or were previously associated with an attorney who served, during such association, as an attorney or other representative of any party concerning the matter at issue;

(c)
Know that they or any member of their family, individually or as a fiduciary, has a financial interest in the subject matter at issue, is a party to the proceeding, or otherwise has any interest that could be substantially affected by the outcome of the proceeding; or

(d)
Have engaged in conduct which conflicts with their duty to avoid the appearance of impropriety or of conflict of interest.

5. Rule 1108 provides:

(a)
Whenever any party has a good faith belief that a commissioner or administrative law judge has engaged in a prohibited communication or may not be impartial, the party may file a motion to disqualify the commissioner or administrative law judge.  Such motion shall be supported by an affidavit describing the nature and extent of the alleged prohibited communication or bias.  Within ten days after any response has been filed, the commissioner or administrative law judge shall rule upon the motion on the record.  If the motion is denied, the movant may file a request within ten days, requesting the full Commission to review the denial of the motion.  All commissioners may fully participate in such review.

(b)
If at any time a commissioner or administrative law judge believes that his or her impartiality may reasonably be questioned, the commissioner or administrative law judge shall withdraw, as provided in § 40-6-124, C.R.S.

6. Canon 3(C)(1) of the Colorado Code of Judicial Conduct states that “[a] judge should disqualify himself or herself in a proceeding in which the judge's impartiality might reasonably be questioned.”  Canon 8 further states that “[a]nyone … including, for example, a referee or commissioner, is a judge for the purposes of this code.”  In addition, Colorado courts have implicitly and explicitly considered Canon 3 with Rule 97 of the Colorado Rules of Civil Procedure (CRCP).  See e.g., Zoline v. Telluride Lodge Ass’n., 732 P.2d 635, 639 (Colo. 1987); Tripp v. Borchard, 29 P.3d 345, 346 (Colo. App. 2001).  C.R.C.P. 97 states that “[a] judge shall be disqualified in an action in which he is interested or prejudiced, or has been of counsel for any party, or is or has been a material witness, or is so related or connected with any party or his attorney as to render it improper for him to sit on the trial, appeal, or other proceeding therein.” 

7. We find that Canon 3 and C.R.C.P. 97 do apply to the Commissioners acting in their adjudicatory capacity because of the plain language in Canon 8 and court precedent.  Further, the Colorado Court of Appeals has held that the officials presiding in a quasi-judicial administrative proceeding should be treated as judges.  Venard v. Dep't of Corr., 72 P.3d 446, 449 (Colo. App. 2003).

8. It is well settled that judges are presumed to have known and applied the law and are not presumed to have violated the Code of Judicial Conduct.  See People ex rel. S.G., 91 P.3d 443, 450 (Colo. Ct. App. 2004).  The courts have also found that a judge has the duty to sit on the case in the absence of a valid reason for disqualification.  See Moody v. Corsentino, 843 P.2d 1355, 1374 (Colo. 1993), citing Smith v. District Court, 629 P.2d 1055, 1056 (Colo. 1981).  The Colorado Supreme Court has stated that “[t]he purpose of statutes and court rules which provide for the disqualification of a trial judge is to guarantee that no person is forced to litigate before a judge with a "bent of mind."  See Johnson v. District Court of County of Jefferson, 674 P.2d 952, 956 (Colo. 1984); In re Marriage of McSoud, 131 P.3d 1208, 1223 (Colo. App. 2006).

C. Alleged Ex Parte Communication Involving Chairman Binz

9. Trinchera Ranch identifies a single instance of a private communication involving Chairman Binz.  This communication took place between representatives of Public Service and Chairman Binz on April 14, 2009.  Important to the ruling on the Motion, this meeting occurred on April 14, 2009, or 30 days prior to the filing of the instant applications by Public Service and Tri-State on May 14, 2009.  Chairman Binz filed the required statutory memorandum for record disclosing this meeting in full accord with § 40-6-122, C.R.S.  (see Exhibit G to the Motion).

10. In addition, and as an independent act, Public Service filed a letter disclosing the meeting with Chairman Binz, consistent with the Permit-but-Disclose Process governing Docket No. 08I-227E.  See Decision No. C08-1156; see also Exhibit E to the Motion.

11. The Commission defines an “ex parte communication” at Rule 1004(m) of the Rules of Practice and Procedure, 4 CCR 723-1.  This definition is as follows:

(m)
“Ex parte communication” means any oral or written communication which:

(I)
occurs either during the pendency of a docketed proceeding or less than 30 days prior to the commencement of such a proceeding;

(II)
occurs between any Commission advisor, commissioner, or administrative law judge, on the one hand, and, on the other hand, any person, including Commission trial advocacy staff, related to, acting as, or acting on behalf of a party; and

(III)
is made without providing other parties with notice and an opportunity to respond.

12. Trinchera Ranch seeks to disqualify Chairman Binz either because he engaged in a prohibited communication (a violation of Rule 1108) or because he engaged in conduct which conflicts with the duty to avoid the appearance of impropriety (a violation of both § 40-6-124, C.R.S., and Rule 1108).

13. First, because Chairman Binz’s private conversation with representatives of Public Service occurred 30 days prior to the filing of the instant applications, the private communication is not an “ex parte communication” as defined by our rules.  The Commission does not agree that the rule is arbitrary and capricious as Trinchera argues.  Because the April 14, 2009 private meeting between Chairman Binz and representatives of Public Service was not an “ex parte communication,” it necessarily follows that it was not in violation of the “prohibited communication” ground for disqualification set forth at Rule 1108.  

14. Second, Chairman Binz’s April 14, 2009 meeting was not for the purpose of discussing the instant applications.  The meeting addressed Xcel Energy, Inc’s analysis of the American Recovery and Reinvestment Act of 2009 (ARRA) and its application to transmission building.  At the meeting Public Service also provided a revised schedule applicable to its Senate Bill 07-100 projects.  The subject matter of this single meeting that occurred prior to the pendency of the instant applications does not identify a reasonable basis to question Chairman Binz’s impartiality or to suggest that Chairman Binz will not fairly and impartially decide this matter based upon the merits of the evidentiary record and associated argument.  Thus, as to Chairman Binz, his conduct does not rise to the level of an appearance of impropriety in violation of either § 40-6-124, C.R.S., and Rule 1108.

15. The Motion as to Chairman Binz will be denied.

D. Alleged Ex Parte Communication Involving Commissioner Baker

16. Trinchera Ranch identifies a single instance of a private communication involving Commissioner Baker.  This communication took place between representatives of Public Service and Commissioner Baker on April 14, 2009.  Important to the ruling on the Motion, this meeting occurred on April 14, 2009 or 30 days prior to the filing of the instant applications by Public Service and Tri-State on May 14, 2009.  Commissioner Baker filed the required statutory memorandum for record disclosing this meeting in full accord with § 40-6-122, C.R.S. (see Exhibit H to the Motion).

17. In addition, and as an independent act, Public Service filed a letter disclosing the meeting with Commissioner Baker, consistent with the Permit-but-Disclose Process governing Docket No. 08I-227E.  See Decision No. C08-1156; see also Exhibit E to the Motion.

18. As noted above, the Commission defines an “ex parte communication” (see Rule 1004(m)) to include meetings between a commissioner and public utility representatives occurring less than 30 days prior to the commencement of a docket proceeding.

19. Trinchera Ranch seeks to disqualify Commissioner Baker because he engaged in a prohibited communication (a violation of Rule 1108) or because he engaged in conduct which conflicts with the duty to avoid the appearance of impropriety (a violation of both § 40-6-124, C.R.S., and Rule 1108).

First, because Commissioner Baker’s private conversation with representatives of Public Service occurred 30 days prior to the filing of the instant applications, the private communication is not an “ex parte communication” as defined by our rules.  The Commission 

20. does not agree that the rule is arbitrary and capricious as Trinchera argues.  Because the April 14, 2009 private meeting between Commissioner Baker and representatives of Public Service was not an “ex parte communication,” it necessarily follows that it was not in violation of the “prohibited communication” ground for disqualification set forth at Rule 1108.

21. Second, Commissioner Baker’s April 14, 2009 meeting was not for the purpose of discussing the instant applications.  The meeting addressed Xcel Energy, Inc’s analysis of the ARRA and its application to capital projects, including transmission building and SmartGridCity.  At the meeting Public Service also provided a revised schedule applicable to its Senate Bill 07-100 projects.  The subject matter of this single meeting that occurred prior to the pendency of the instant applications does not identify a reasonable basis to question Commissioner Baker’s impartiality or to suggest that Commissioner Baker will not fairly and impartially decide this matter based upon the merits of the evidentiary record and associated argument.  Thus, as to Commissioner Baker, his conduct does not rise to the level of an appearance of impropriety in violation of either § 40-6-124, C.R.S., and Rule 1108.

22. The Motion as to Commissioner Baker will be denied.

E. Alleged Ex Parte Communications Involving Commissioner Tarpey

23. Trinchera Ranch identifies several instances of a private communication involving Commissioner Tarpey.  The communications between representatives of Public Service and Commissioner Tarpey took place on April 14, 2009; September 22, 2009; October 16, 2009; and October 19, 2009.  The communications between representatives of Tri-State and Commissioner Tarpey took place on March 31, 2009; April 20, 2009; and June 15, 2009.  A single communication between representatives of Interwest and Commissioner Tarpey took place on December 7, 2009.  Commissioner Tarpey filed the required statutory memorandum for record disclosing each of these meetings in full accord with § 40-6-122, C.R.S.  (see Exhibits B, F, I, J, K, L, M, and N to the Motion).

24. In addition, and as independent acts, Public Service filed letters disclosing the April 14, 2009 and September 22, 2009 meetings with Commissioner Tarpey, consistent with the Permit-but-Disclose Process governing Docket No. 08I-227E (see Decision No. C08-0903; see also Exhibit E to the Motion) and Docket No. 09M-616E (see Decision No. C09-0872; see also Exhibits A, D, and E to the Motion) respectively.  Similarly, Tri-State filed letters disclosing the March 31, 2009 and June 15, 2009 meetings with Commissioner Tarpey, consistent with the Permit-but-Disclose Process governing Docket No. 08I-227E (see Decision No. C08-1156 (also Exhibit A to Tri-State’s Response) and Docket No. 09I-041E (see Decision No. C09-0092; also Exhibit B to Tri-State’s Response).  See Exhibits C to Tri-State’s Response.  Tri-State further explained why a disclosure letter was not required for its April 20, 2009 meeting.  See footnote 5 of Tri-State’s Response.

25. Unlike the private communications involving Chairman Binz and Commissioner Baker, most of the private communications involving Commissioner Tarpey are “ex parte communications” within the scope of Rule 1004(m).

26. Trinchera Ranch seeks to disqualify Commissioner Tarpey by contending that his ex parte communications were “conduct which conflicts with the duty to avoid the appearance of impropriety” (a violation of both § 40-6-124, C.R.S., and Rule 1108).  In the Motion and during oral argument, Trinchera Ranch focuses on the September 22, 2009 meeting between Commissioner Tarpey and representatives of Public Service.

27. Commissioner Tarpey is the Commission leader on transmission issues and has taken and continues to take on many transmission-related responsibilities on behalf of the Commission.  These responsibilities include legislation, rulemaking, regional coordinated transmission planning, and educational conferences.  Thus, in raising allegations in the instant application of a certificate of public convenience and necessity to construct a major transmission project, it is of no surprise, given his responsibilities, which have included presiding over transmission-related proceedings as hearing commissioner, Commissioner Tarpey has participated in a number of meetings on transmission issues.

28. In specific reference to the September 22, 2009 meeting, it is undisputed by both Commissioner Tarpey and Public Service that this meeting was for the purpose of discussing a possible rewrite of the Commission rules applicable to transmission facilities, including the planning thereof and the process for and contents of an application for a certificate of public convenience and necessity.  This matter was a permissible ex parte communication in accordance with Rule 1105(b)(V) of the Rules of Practice and Procedure, 4 CCR 723-1, because it related to non-adjudicatory proceedings (Docket Nos. 08I-227E and 09M-616E).  

29. With respect to the other meetings specified on Trinchera’s motion, the various memoranda of record as well as the briefs filed by Public Service, Tri-State, and Intervenors adequately explain the purposes of the meetings and this is no showing of personal bias or prejudice.

30. Trinchera Ranch has not alleged that any of the meetings involving Commissioner Tarpey resulted in an actual conflict of interest.  Additionally, Trinchera Ranch has not alleged that Commissioner Tarpey has a personal bias or prejudice concerning Trinchera Ranch.  Commissioner Tarpey agrees with Trinchera Ranch that any such allegation would have been unsupportable.

31. Therefore, as to Commissioner Tarpey, the motion to disqualify is only about whether the above-identified private communications create an appearance of impropriety.  Because there are overlaps in the rulemaking issues discussed between Commissioner Tarpey and Public Service on September 22, 2009 and the policy arguments for and against the granting of the instant applications, as well as the number of meetings generally, Commissioner Tarpey concludes that an appearance of impropriety may exist and that such appearance may rise to the level that his impartiality may reasonably be questioned.  Thus, even though each and every one of the above-identified private communications involving Commissioner Tarpey was a permissible and lawfully conducted meeting, Commissioner Tarpey will recuse himself from further participation in this matter out of an abundance of caution.

II. ORDER

A. The Commission Orders That:

1. The motion to disqualify Chairman Binz aspect of the Motion to Dismiss filed by Blanca Ranch Holdings, LLC and Trinchera Ranch Holdings, LLC on January 25, 2010, as supplemented on January 27, 2010, is denied.

2. The motion to disqualify Commissioner Baker aspect of the Motion to Dismiss filed by Blanca Ranch Holdings, LLC and Trinchera Ranch Holdings, LLC on January 25, 2010, as supplemented on January 27, 2010, is denied.

3. The motion to disqualify Commissioner Tarpey aspect of the Motion to Dismiss filed by Blanca Ranch Holdings, LLC and Trinchera Ranch Holdings, LLC on January 25, 2010, as supplemented on January 27, 2010, is granted.

4. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' DELIBERATIONS MEETING
February 4, 2010.
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