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I. statement  

1. Greeley Airport Shuttle, Inc., formerly doing business as Rocky Mountain Shuttle (Greeley) filed this application on July 20, 2009.  Greeley states that it is the former owner of PUC No. 52483.  Greeley sold PUC No. 52483 to Estes Park Express, Ltd. (Estes Park), a transaction that was approved by this Commission in Decision No. C07-0942 in Docket No. 07A-369CP-Transfer.  Estes Park has subsequently leased PUC No. 52483 to Gregg Rounds and Thomas Casey (Rounds and Casey) in a transaction recently approved by this Commission.
  Greeley claims to have maintained a lien on PUC No. 52483, and it wants the Commission in this proceeding to “…[find its lien to be] approved and authorized, …make note of the existence of the lien in its records, … order that any payments by Rounds and Casey to Estes Park be first applied directly to satisfaction of the lien, and …consider the disposition of this lien” in any future proceedings concerning the transfer of PUC No. 52483.

2. The Commission gave notice of the application on August 3, 2009.  Rounds and Casey filed their Notice of Intervention on August 3, 2009.  Estes Park filed its Notice of Intervention and Motion to Dismiss on August 10, 2009.  Greeley filed its Response to Motion to Dismiss on August 18, 2009.  Estes Park filed its Motion for Leave to File Verified Statement of James Chappell, President of Estes Park Express, LTD, on September 4, 2009.

3. The Administrative Law Judge (ALJ) granted the Motion seeking leave to file the verified statement.  Having done so, the ALJ considered the Motion to Dismiss as a motion for summary judgment.  Other parties were given ten days from the effective date of this Order to file affidavits supporting their interests in this application.  Greeley timely filed the affidavit of Lynette J. Uhrich on October 1, 2009.  No other affidavits were filed.

4. Based on the affidavits and sworn pleadings, the following facts are found.

II. FINDINGS OF FACT

5. Greeley sold PUC No. 52483 to Estes Park, a transaction that was approved by this Commission in Decision No. C07-0942 in Docket No. 07A-369CP-Transfer.  The transaction was described in an Amended Asset Purchase Agreement (Agreement), attached to the current sworn application as Exhibit B.  In pertinent part, the Agreement provides as follows:
1.
This Agreement is for the purchase of an airport shuttle business known as Greeley Airport Shuttle, Inc., d/b/a Rocky Mountain Shuttle.

2.
The parties to this Agreement intend that the purchase will be closed and operating by November 1, 2007 or upon the approval and transfer of the operating authority by the Colorado Public Utility [sic] Commission.

3.
The purchase price is to be $100,000.00 and is to be paid as follows:

a)
Purchaser shall provide monthly installment payments to the Seller in the amount of $8333.33 for a period of twelve months.  Payment shall be on or before the 15th day of each month.

b)
Seller shall provide to Purchaser Public Utility [sic] Commission Letter of Authority 52483.  Seller shall maintain a lien and encumbrance on said Public Utility [sic] Commission Authority until Purchaser has paid in full.  Seller and Purchaser agree to take the necessary steps to properly record said transaction with the Public Utility [sic] Commission.

6. The Decision approving the sale of PUC No. 52483, Decision No. C07-942, stated the following in Ordering Paragraph No. 2:

The application filed by Greeley Airport Shuttle, Inc., doing business as Rocky Mountain Shuttle, Ltd. for approval to transfer Certificate of Public Convenience and Necessity PUC No. 52483, subject to encumbrances, if any, against the authority, to Estes Park Express, Ltd., is granted.

7. Estes Park subsequently leased PUC No. 52483 to Rounds and Casey in a transaction recently approved by this Commission.
  The lease is for a period of six months from the date of final administrative approval of the lease.

8. At the time of the lease of PUC No. 52483, Greeley had not made any filing with the Colorado Secretary of State to reflect its lien in PUC No. 53483.  Prior to this application, Greeley had not specifically requested that the Commission approve an encumbrance of PUC No. 52483 in its favor.

III. discussion

9. Greeley includes the following prayer for relief in its application.

WHEREFORE Greeley asks that its lien on Colorado PUC Certificate No. 52483 be approved and authorized, that the Commission make note of the existence of the lien in its records, that the Commission order that any payments by Rounds and Casey to Estes Park be first applied directly to satisfaction of the lien, and that any further proceedings of the Commission concerning transfer of Certificate No. 52483 consider the disposition of this lien.

10. Rounds and Casey oppose the application.  In their Notice of Intervention and in their Amended Notice of Intervention
 they make several arguments. They state that in addition to leasing PUC No. 52483 from Estes Park, they also purchased PUC No. 54696, which transfer was also approved in Decision No. R09-0960.  Rounds and Casey state this was a package deal, and they stand to be harmed if they cannot ultimately purchase PUC No. 52483 without paying off a large lien.  They point out that there was no Secretary of State filing to be found when they entered into the transaction with Estes Park.

11. Estes Park also opposes the application.  It suggests that the request by Greeley is untimely; that Greeley should have sought Commission approval of the encumbrance concurrent with the transfer to Estes Park; and that Greeley should have made a Secretary of State filing immediately after receiving Commission approval of the encumbrance.

12. Rule 6205 of the Commission’s Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations 723-6, governs encumbrances.  The rules do not require that an application for encumbrance be filed contemporaneously with an application for transfer.  Rule 6205(c) provides in part that

An application to encumber any authority, transfer any authority, acquire control of any regulated intrastate carrier, or permit a merger or consolidation of a regulated intrastate carrier with any other entity, shall, if possible, take the form of a joint application submitted by all parties to the transaction….

13. However, the pleadings by Estes Park demonstrate that a joint application would have been impossible, as it opposes the establishment of the encumbrance.  Applicants have provided a copy of the document which created the lien, namely, the Agreement, which also described the transaction.  The transaction was approved by the Commission in Decision No. C07-0942.  The only thing missing from C07-0942 was explicit recognition of the encumbrance.  There is nothing in the Rules which would justify denying the request to recognize the lien and grant the encumbrance.  Therefore, that part of the application should be granted.

14. Greeley also seeks to have the Commission order that payments by Rounds and Casey be first applied to sums allegedly still owed to Greeley.  The Commission has no jurisdiction to enter such an order, and that part of the application will be denied.

15. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following Order.

IV. ORDER  
A. It Is Ordered That:  
1. Docket No. 09A-523CP-Encumbrance, being an application of Greeley Airport Shuttle, Inc. (Greeley), is granted in part.  Greeley is granted an encumbrance in Certificate of Public Convenience and Necessity PUC No. 52483.  The encumbrance is authorized to secure payment of indebtedness in accordance with the terms and conditions of the Amended Asset Purchase Agreement executed by Greeley and Estes Park Express, Ltd., and filed with the Commission.

2. Greeley shall notify the Commission, in writing, of the full satisfaction of the indebtedness and release of the authorized encumbrance.  This notice shall be filed no more than ten days after the full satisfaction of the indebtedness.

3. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

4. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

5. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


KEN F. KIRKPATRICK
______________________________

Administrative Law Judge
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� See Decision No. R09-0960 in Docket No. 09A-236CP-Transfer.


� See Decision No. R09-0960 in Docket No. 09A-236CP-Transfer.


� The Amended Notice of Intervention was filed on September 28, 2009.
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