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and denying in part
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I. statement

1. On September 11, 2008, Mile High Cab, Inc. (Mile High or Applicant) filed an application for authority to operate as a common carrier by motor vehicle for hire (Application).

2. On September 15, 2008, the Commission issued notice of the Application as follows:

For authority to operate as a common carrier by motor vehicle for hire for the transportation of passengers and their baggage, in call-and-demand taxi service, call-and-demand limousine service, call-and-demand charter service, call-and-demand sightseeing service, and scheduled service,
between all points in the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, and Jefferson, State of Colorado; and 

between said points on the one hand, and all points in the State of Colorado, on the other hand.
The Application further sought authority to operate 150 vehicles of all makes and models, 2000 or newer model year, with a seating capacity of 5 or more persons.

3. On September 23, 2008, in its Weekly Meeting, the Commission, by minute entry, shortened the notice period of the application to 16 days.  Subsequently, on September 29, 2008, the Commission re-noticed the Application and shortened the notice period to 16 days from that date.
4. On October 27, 2008 Mile High filed a pleading that was construed as a motion to restrictively amend the Application.  The motion to amend the Application to include only authority to operate as a common carrier by motor vehicle for hire for the transportation of passengers and their baggage in call-and-demand taxi service between all points in the Counties of Adams, Arapahoe, Denver, Douglas, and Jefferson, State of Colorado, and between said points, on the one hand, and all points in the State of Colorado, on the other hand was granted pursuant to Decision No. R09-0066-I.

5. A hearing in this matter was scheduled for August 24 through August 31, 2009 and September 9 through September 15, 2009.  At the preliminary pre-hearing conference scheduled in this matter, Applicant’s legal counsel voluntarily waived the statutory deadline for the Commission to issue a decision pursuant to §40-6-109.5, C.R.S.
6. On June 29, 2009, Rockies Cab Company, LLC (Rockies Cab) filed an application for a CPCN to operate as a common carrier by motor vehicle for hire for taxi service between all points in the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, and Jefferson, Colorado.
7. On June 30, 2009, Denver Cab Co-operative, Inc., doing business as Denver Cab Co-op (Denver Cab) filed an application for a CPCN to operate as a common carrier by motor vehicle for hire for taxi service between all points located within a thirty-mile radius of the intersection of 16th Street and Champa Street in Denver, Colorado, and from said points, on the one hand, to all points in the State of Colorado, on the other hand.  This application is restricted:  (A) to the use of vehicles with a seating capacity of seven passengers or less, not including the driver; and (B) to the use of a maximum of 240 cabs.
8. On June 30, 2009, Liberty Taxi Corporation (Liberty Taxi) filed an application for a CPCN to operate as a common carrier by motor vehicle for hire for taxi service between all points in the Counties of Adams, Arapahoe, Boulder, Broomfield, Denver, Douglas, and Jefferson, Colorado, and between said points, on the one hand, and all points in the State of Colorado, on the other hand.

9. On July 24, 2009, Metro Taxi and Colorado Cab filed a joint motion to consolidate the cases captioned above.

10. On August 7, 2009, Denver Cab filed a Response to the Motion to Consolidate.

11. On August 11, 2009, Mile High Cab, Inc. filed a Response to the Motion to Consolidate.
II. findings

12. Metro Taxi and Colorado Cab (hereinafter, Intervenors), seek to consolidate Docket No. 08A-407CP (Mile High Cab Application) with three other recently filed applications seeking CPCN authority to operate as taxicabs in the Denver Metropolitan Area.  Intervenors argue that consolidation is appropriate in the four above captioned dockets pursuant to the Ashbacker doctrine and based on prior Commission decisions.  

13. Intervenors argue that it is likely that the Mile High Cab hearings will not begin as scheduled on August 24, 2009 given that certain motions are pending in that case, and more are likely to be filed.  Given the number of new taxicabs sought by the four applicants, Intervenors take the position that the Ashbacker doctrine, as set out in Ashbacker Radio Corporation v. FCC, 326 U.S. 327, 66 S.Ct. 148, 90 L.Ed. 108 (1945) require that these four dockets be consolidated.  

14. Generally, the Ashbacker doctrine holds that when distinct applications are mutually exclusive (where one application will effectively preclude the granting of the other application), both applicants must be provided a fair opportunity for hearing.  Both applications must be heard simultaneously to allow both applicants the opportunity to make a case for the granting of their individual applications.

15. Intervenors argue that under HB-1227, the applications captioned here are subject to the doctrine of regulated competition.  Further, economic exclusivity is an element in the Commission’s determination of the regulated competition standard and the issue of public interest when multiple applications under HB-1227 are pending at the same time.  As a result, Intervenors conclude that there is a “choice of applicants” issue in these four cases that require consolidation, because Ashbacker has always required consolidation for applications involving a “choice between applicants” for applications to be decided under the regulated monopoly standard.  
16. Finally, Intervenors argue that consolidation of the above captioned applications would minimize or eliminate the risk of inconsistent decisions or a “race to finish” by an applicant, as well as serve administrative efficiency and economy and would minimize the need for parties to submit duplicative evidence.

17. Both Mile High and Denver Cab oppose consolidation of the dockets.  Mile High claims that consolidation will prejudice its rights; the issues presented in the various applications are not substantially similar; and the Ashbacker doctrine is inapplicable in this matter.

18. While Intervenors argue that Ashbacker requires consolidation here, Mile High argues that it is inapplicable to the matter at hand.  Mile High takes the position that Ashbacker concerns mutually exclusive applications, and the Commission has determined that the essential test in Ashbacker, is whether “granting one application will effectively preclude the granting of the other application.”
  Mile High goes on to posit that if the Commission were to grant Mile High’s application, then that grant of authority would not exclude other applicants from the market.  Mile High points out that it, and the other applicants, are not sharing an exclusive zone of operation analogous to a slot on an AM radio bandwidth as was the case in Ashbacker.  
19. Mile High and Denver Cab argue that consolidation will be costly as it will increase the cost of the proceedings by including multiple parties into one proceeding.  As such, applicants take the position that consolidation will prejudice them due to the increased costs.

20. As indicated above, Mile High filed its application on September 11, 2008.  It later supplemented its application with certain restrictions.  It is also true that Mile High waived its right to have a Commission decision in this matter within 210 days.  However, it is significant that the subsequent applications, for which consolidation is sought, were filed nearly nine months after Mile High.  While Ashbacker does indeed require consolidation of applications that are mutually exclusive, the undersigned Administrative Law Judge (ALJ) is not convinced that consolidation of all applications captioned above is appropriate.
21. The ALJ agrees with Mile High that Ashbacker was intended to apply to mutually exclusive applications, when the grant of one application would effectively preclude the grant of the other application.  That is not the case regarding Mile High vis-à-vis the other captioned dockets listed above.  While Intervenors point to prior Commission Decisions in the Union Taxi matter, where economic exclusivity is an element in its determination of the regulated competition standard and the issue of public interest when multiple applications under HB-1227 are pending at the same time, the ALJ does not agree that those Decisions require a “choice of applicants” determination here.  

22. Should Mile High’s application be approved in whole or in part, such a determination will not necessarily effectively preclude the granting of the other taxicab applications.  Nothing in the Commission’s Decisions in Union Taxi can be read to require such a determination.  
23. Ashbacker requires that where a licensing agency has competing applications before it, and the surrounding circumstances indicate that the grant of one would preclude the grant of another, the agency may not hear one application before it hears the other.  However, Ashbacker is not a mere prescription of form.  The doctrine is one founded on practicalities and a balancing of a licensee’s due process rights with agency control of its own calendar.  Due process is afforded each party through some degree of order.  Granting the motion to consolidate the Mile High application with the three recently filed applications would create a level of disarray that would threaten the due process rights of every party involved.  Declining to consolidate Mile High with the subsequent three taxicab applications is not in derogation of the right of any party to submit appropriate evidence or argument to establish its respective burden of proof regarding the appropriateness of approving applications for additional taxicabs in and around the Denver Metropolitan Area.  
24. Furthermore, Ashbacker cannot be read to require consolidation of any similar application, no matter how distant in time those applications were filed.
  While Mile High waived the 210-day requirement in order to accommodate intervenors in this matter, such a waiver does not then make it vulnerable to further delay as requested here.  It is apparent that consolidating Mile High with the other applications would significantly prejudice Mile High by causing indefinite delay while the other applications move through the procedural process prior to hearing, as well as increasing its costs significantly.  Therefore, Mile High’s application will not be consolidated with the three subsequent applications captioned above.
25. However, a separate consideration must be afforded to applications filed in proximate time.  Administrative efficiency is an essential consideration in determining whether to consolidate the remaining three applications.  Commission Rule 1402 provides discretion to consolidate dockets “where the issues are substantially similar and the rights of the parties will not be prejudiced.” Id. (emphasis supplied). It is found that it is appropriate to consolidate the three dockets due to administrative efficiency and the proximity in time of the filings.  It is clear that the issues are substantially similar and the rights of parties will not be prejudiced by consolidating those dockets.  Therefore, the remaining three applications: Rockies Cab, Docket No. 09A-479CP; Denver Cab, Docket No. 09A-489CP; and, Liberty Taxi, Docket No. 09A-498CP will be consolidated.  Under the circumstances, consolidation is administratively efficient and conserves the resources of the Commission and the parties to those dockets

26. The undersigned ALJ will issue a subsequent Order addressing interventions and setting a date for a pre-hearing conference.
III. ORDER

A. It is Ordered That:

1. The Motion of Metro Taxi and Colorado Cab to consolidate Docket No. 08A-407CP with Docket Nos. 09A-479CP, 09A-489CP, and 09A-498CP is denied.
2. The Motion of Metro Taxi and Colorado Cab to consolidate Docket Nos. 09A-479CP, 09A-489CP, and 09A-498CP is granted.
3. A procedural order will be issued in Docket Nos. 09A-479CP, 09A-489CP, and 09A-498CP shortly.

4. This Order is effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
______________________________
Administrative Law Judge
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� In re Levtzow, LLC, Docket No. 06A-664CP-EXT; 07A-052CP-EXT, Decision No. R07-0351-I.


� In Ashbacker, the first application was filed in March, 1944, while the second application, seeking a license to operate on the same position on the AM dial, was filed in May, 1944.
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