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I. statement

1. On March 2, 2009, Public Service Company of Colorado (Public Service or Company) filed an Application for Approval of a Biogas Contract with Microgy, Inc. (Application).  

2. According to the Application, the biogas contract with Microgy, Inc. (Microgy) is a contract for the sale of renewable natural gas derived from the anaerobic digestion of animal and food waste materials that is subsequently processed to pipeline grade natural gas.

3. With the Application, Public Service filed the direct testimony and exhibits of Mr. Kurt J. Haeger and Ms. Kari Chilcott Clark.

4. Intervenors in this matter include the Colorado Office of Consumer Counsel (OCC), Western Resource Advocates (WRA), and Staff of the Commission (Staff).  

5. On April 27, 2009 Staff filed the answer testimony and exhibits of William J. Dalton.  Staff’s answer testimony generally reviewed and analyzed the Microgy contract with Public Service and included recommendations regarding: a lockdown of the Renewable Energy Standard Account (RESA) account benefits; opposition to Public Service’s claim that the biogas fuel is carbon neutral; and, whether Public Service’s proposed determination of Renewable Energy Credits (RECs) provided by the Microgy contract is consistent with prior Commission decisions approving biofuel derived REC calculations.  

6. On April 15, 2009, Public Service, the OCC, WRA, and Staff filed a Stipulation with Respect to Approval of Biogas Contract.  The parties to the Stipulation agreed that the agreement between Public Service and Microgy for the sale and purchase of natural gas from Microgy’s proposed biogas facility should be approved by the Commission as in the public interest.  The agreement between Public Service and Microgy is entitled Base Contract for Sale and Purchase of Natural Gas, dated January 23, 2009.

7. The parties further agreed that the expenditures made by Public Service under the Microgy contract should be deemed to be prudently incurred expenditures fully recoverable by Public Service through retail rates.  Additionally, the parties acknowledged and agreed that the price of the biogas under the Microgy contract may be higher from time to time than the price of the natural gas it displaces.  However, the parties agreed that the purchase of the biogas is in the public interest.

8. On May 18, 2009, Public Service and Staff entered into a Stipulation and Agreement Regarding the Issue of Locking Down the Economic Benefits of the Microgy, Inc. Contract.  According to that stipulation, Staff and Public Service believe that the issue of whether the projected incremental costs or savings of renewable energy contracts should be “locked down” will be decided by the Commission in at least two different pending dockets and need not be litigated in this docket.  For purposes of this docket, Staff and Public Service agreed not to present additional evidence at the scheduled hearing to support their respective positions, or to advocate in statements of position or otherwise, that the Commission should approve or reject the lock down of the net costs or net benefits of the Microgy contract.  The parties further agreed that whether or not the benefits of the Microgy contract are to be locked down will be governed by how the Commission rules on the lock down issue in other pending Commission dockets such as Docket Nos. 08A-532E and 08R-424E.

A. Public Service’s Application and Direct Testimony

9. According to the Application, Public Service will purchase biogas from Microgy to burn at its Fort St. Vrain generation facility, displacing natural gas and thereby reducing carbon emissions.  Since the Microgy contract constitutes biomass used for electricity production, Public Service claims that it therefore results in the production of Eligible Energy under the Renewable Energy Standard Rules at 4 Code of Colorado Regulations (CCR) 723-3-3652(b),(g),(m) and Rule 3654(o).  

10. Public Service further claims that the Microgy contract removes waste material from the environment that would otherwise create methane, adding to green-house gas emissions.  In addition, the contract recycles food grease and oil waste for productive use, as well as processes this material into a carbon neutral fuel to displace natural gas.  The contract also provides overall fuel cost savings to its customers, and frees up monies for the acquisition of additional Eligible Energy resources.  As a result, Public Service asserts that the contract is in the public interest.
11. The terms and conditions of the Microgy contract were explained in the direct testimony of Mr. Haeger.  In addition, Mr. Haeger explained how Public Service plans to utilize the biogas purchased under the contract to generate carbon-neutral electricity, Public Service’s proposed method of accounting for the costs associated with the contract, why Public Service requests approval of the contract in conjunction with the RES, and how the contract will affect the pending RES Compliance Plan filing (Docket No. 08A-532E) and the RESA account.
12. Mr. Haeger describes the Microgy project as an anaerobic digester that uses animal waste and food waste to produce methane gas at a facility to be constructed at a dairy farm located near Eaton, Colorado in the northeast portion of the state.  Microgy will collect animal waste from the dairy, as well as used grease and food oils from various locations along the Front Range of Colorado, and convert those waste products into methane gas using anaerobic digesters.  The methane produced from the anaerobic digesters will then be processed to meet natural gas pipeline quality specifications and injected into the High Plains pipeline operated by Colorado Interstate Gas Co. (CIG).  Public Service intends to transport the biogas from the Microgy plant interconnection point using its existing natural gas transport agreements on the CIG pipeline system and Public Service’s gas distribution system to the Fort St. Vrain power plant.
  The biogas will be consumed in the ordinary course of operation.  

13. Mr. Haeger represents that in order to account for the production of carbon neutral generation, the gas leaving the Microgy facility is to be metered through a revenue quality meter and that same amount of gas will be metered at the Fort St. Vrain facility.  Public Service intends to then apply an average heat rate and CO2 emission rate of the plant to the quantity of gas metered and consumed at the plant which, according to Public Service, will calculate the amount of carbon neutral energy and the avoided fossil fuel emissions generated by the plant.

14. Under the terms of the agreement between Public Service and Microgy, Public Service proposes to purchase 100 percent of the output of the proposed project for a period of ten years.  At this time, it is anticipated that Microgy will produce approximately 2,700 Dth per day of biogas once the facility has reached full production.  The ten year term of the agreement is anticipated to begin in 2011, when the Microgy facilities are completed and in operation.  The biogas is to be priced on a per Dth basis and does not include a demand charge.  Public Service represents that the entire risk of operation is assumed by the owners and operators of Microgy.

15. Public Service indicates that since the biogas avoids some of the fossil fuel generation at the Fort St. Vrain facility, the generation of electricity utilizing the proposed biogas will be considered the generation of Eligible Energy and be afforded RECs under Commission Rule 4 CCR 723-3-3654(o), associated with each MWh of generation produced by the biogas.  Public Service also anticipates that it will be able to take credit for 100 percent of the greenhouse gas emission reduction that results from the avoided fossil emissions.

16. Regarding the cost of the proposed biogas purchase, Public Service indicates that the proposed biogas agreement includes a premium over the ten-year term of the agreement, compared to Public Service’s long-term gas price forecast.  However, Public Service points out that in analyzing the overall cost impact of the proposed biogas contract, not only must the cost of the gas supply be considered, but also the cost of the CO2 that is avoided.  Public Service maintains that taking into account both the avoided cost of natural gas and the cost of CO2
 that is avoided, the biogas contract actually lowers cost in eight of the ten years of the proposed agreement.  Public Service notes that in the first two years of the agreement, the biogas purchase raises costs.  However, beginning in 2013, the biogas purchase lowers its fuel cost so that over the ten-year term of the agreement, the net savings to customers is expected to be $5.64 million.

17. Public Service witness Ms. Karin Clark provided written testimony to discuss the use of WREGIS to track the RECs generated as a result of the Microgy biogas purchase.  According to Ms. Clark, Public Service intends to report the electricity produced from the biogas to the Western Region Electricity Generation Information System (WREGIS), which will require registering Fort St. Vrain as a mixed fuel facility.  Ms. Clark represents that WREGIS will create RECs for the electricity generated by the Microgy biogas based on a specified heat rate.  As indicated above, the gas produced by the Microgy facility will have a revenue-quality meter to determine the amount of biogas being used to generate electricity.  The average heat rate will be applied to the volume of metered biogas to determine the electricity generated from the biogas.  Public Service projects that the increased quantity of non-solar RECs created by the Microgy agreement and available for RES compliance will be approximately 150,000 RECs per year.  

B. Staff’s Answer Testimony

18. Commission Staff, through the answer testimony of Mr. William J. Dalton offers several recommendations regarding various aspects of the Microgy agreement.  Relevant to this docket, Mr. Dalton recommends that the Commission accept the natural gas provided by the contract as biomass/eligible renewable energy.  However, Staff also recommends that Public Service not be allowed to claim biogas as a carbon neutral fuel, while ignoring the CO2 emissions generated by the anaerobic digester process.  

19. In addition, Mr. Dalton recommends that Public Service not be allowed to derive a net-benefit or savings from its assumed no cost or free CO2 emissions from using the biogas.  He also recommends that the Commission require Public Service to include the CO2 generated during the manufacture of the biogas on behalf of Public Service, as well as the emissions generated when it burns the biogas at Fort St. Vrain to determine net CO2 reduction.  

20. Mr. Dalton recommends that the monthly quantity of methane provided by the Microgy agreement be converted to a percentage of all natural gas used monthly by the entire Fort St. Vrain facility, with the resulting percentage then multiplied by the monthly net generation for the entire facility to calculate monthly RECs generated.

21. Finally, Mr. Dalton recommends that the Commission clearly state that used grease and food oils are eligible biomass.

22. Pursuant to §40-6-109, C.R.S., the ALJ hereby transmits to the Commission the record of this proceeding, as well as a written recommended decision.
II. findings, discussion, and conclusion
23. Several issues surround the contract with Microgy.  However, through Commission Decisions and stipulations among the parties, the issues to be addressed in this docket are significantly narrowed.  In Decision No. C09-0426, the Commission approved a stipulation between Public Service, Staff, the OCC and WRA with respect to approval of the biogas contract.  The parties agreed that the biogas agreement with Microgy is in the public interest even though the expenditures incurred by Public Service under the agreement are projected to be higher from time to time than the price for the natural gas it displaces.  As a result, the parties agree that the expenditures incurred by Public Service under the agreement are prudently incurred and fully recoverable by Public Service through retail rates, assuming there is prudent management of the contract.  

24. The parties further agreed that additional issues surround the Microgy contract, which include, but are not limited to: how the cost recovery for the biogas should be allocated between the RESA and the Electric Commodity Adjustment (ECA); how the net costs or net savings under the contract should be counted for purposes of the retail rate impact limitations pursuant to §40-2-124(1)(g); whether the net costs or net savings estimated from the contract should be “locked down,” in whole or in part, for purposes of applying the retail rate impact rule; how to treat or account for the RECs associated with the biogas purchases under this agreement; and how the carbon reduction benefits associated with the biogas are to be counted.

25. On May 18, 2009, Public Service and Staff filed a second stipulation regarding the issue of locking down the economic benefits of the Microgy contract.  According to the terms of that stipulation, Staff and Public Service represent that the issue of whether the projected incremental costs or savings of renewable energy contracts should be locked down will be decided in at least two different pending dockets and need not be litigated here.  The issue of whether the benefits of the Microgy contract are to be locked down will be governed by how the Commission rules on the issue in Docket Nos. 08A-532E and 08R-424E.

26. At the hearing, WRA and the OCC each indicated that while not signators to the stipulation, each does not oppose the terms of the stipulation and agree that the “lock down” issue is to be determined in other Commission dockets.

27. The parties are in agreement, that the remaining issues to be decided are whether the biogas is carbon neutral for purposes of the RES modeling, and a determination of how much of the costs are recovered through the RESA versus the ECA, as well as how to calculate the RECs from the Microgy contract.

28. Except as otherwise provided by statute, the Administrative Procedure Act imposes the burden of proof in administrative adjudicatory proceedings upon "the proponent of an order."  § 24-4-205(7), C.R.S.  As provided in Commission Rule 4 CCR 723-1-1500, “the proponent of the order is that party commencing a proceeding.”  Public Service, as the Applicant is the proponent since it commenced the proceeding and seeks an order approving its Application.  Public Service bears the burden of proof by a preponderance of the evidence.  See, §13-25-127(1), C.R.S.; 4 CCR 723-1-1500.  The preponderance standard requires the finder of fact to determine whether the existence of a contested fact is more probable than its non-existence.  Swain v. Colorado Dept. of Revenue, 717 P.2d 507 (Colo. App.1985).  While the quantum of evidence that constitutes a preponderance cannot be reduced to a simple formula, a party has met this burden of proof when the evidence, on the whole and however slightly, tips in favor of that party.
A. Carbon Neutrality

29. Public Service has built the assumption of carbon neutrality factors into its calculations of the overall savings achieved by the Microgy agreement.  Consequently, the issue of carbon neutrality must be decided here because those savings will impact how Public Service calculates the incremental retail rate impact of its portfolio of eligible energy resources in future RES Compliance Plans, according to the Company.

30. Ms. Christine McKiernan, Director of Engineering with Microgy offered testimony on behalf of Public Service regarding the greenhouse gas implications of the process to be used by Microgy in producing biogas to be sold to Public Service for its use at the Fort St. Vrain generating station.  

31. According to Ms. McKiernan, Microgy plans to construct a facility to produce biogas in Weld County, Colorado in order to sell that biogas to Public Service.  By use of a process known as anaerobic digestion, Microgy intends to convert organic wastes consisting of dairy cattle manure and non-hazardous wastes into biogas.  Ms. McKiernan explains that anaerobic digestion involves the decomposition of organic and inorganic matter in the absence of oxygen through the use of bacteria.  

32. The Weld County facility will transform manure and substrate obtained from the Front Range into renewable energy and fertilizer using “above ground, complete mix, thermophilic anaerobic digester tanks.”  The digestion process ostensibly generates methane-rich biogas, which is conditioned to natural gas pipeline standards and then injected into the CIG pipeline.  

33. The anaerobic bacteria will convert the manure and other non-hazardous wastes into biogas, which is primarily methane (CH4), CO2 and water, with trace quantities of nitrogen, ammonia and hydrogen sulfide.  Ms. McKiernan represents that the gas conditioning process will remove CO2, water, and the other trace impurities from the biogas, resulting in a CH4 stream that is 99 percent CH4 or better.  In addition, Ms. McKiernan states that 22,500 tons of CO2 will be released per year as part of the process.  Ms. McKiernan maintains that these carbon emissions are from a biogenic source and will not create additional CO2 emissions that contribute to global warming.  According to Ms. McKiernan, 20 percent of the total biogas produced is either burned in a process boiler or flared as “off-spec gas,”
 resulting in an additional 12,938 tons per year of CO2 of a biogenic origin, which does not contribute to global warming.  The balance of the CH4 will be sold to Public Service.

34. Staff raises several concerns regarding the Microgy contract.  Staff speculates that the contract could encourage the expansion of livestock operations to provide manure for anaerobic digesters while ignoring the environmental impacts of enteric produced methane.
  In turn, Staff believes this could create a false belief that the environmental benefits from recovering methane from the manure stream outweigh the unrecovered enteric methane.  

35. Staff also argues that on average, biogas composition is approximately 61 percent CH4 and 39 percent CO2, with other trace quantities as identified by Ms. McKiernan above.  Staff further asserts that based on Public Service witness Mr. Haeger’s estimates of delivery of 2,700 Dth of biogas per day, and the parasitic gas use and off-spec biogas flaring at the Microgy facility, it estimates CO2 emissions at 91.2 million pounds annually, or 45,637 tons of CO2 at the Microgy facility.  Staff’s estimate includes CO2 generated by the anaerobic digestion process and the parasitic/flaring gas.  

36. Regarding CH4 combustion at Fort St. Vrain, based on the estimated delivery of 2,700 Dth of natural gas per day, Staff estimates CO2 emissions of 111.4 million pounds of CO2 annually or 55,700 tons of CO2 attributed to the Microgy supplied biogas.

37. Staff notes that Public Service’s estimate of 12,938 tons of CO2 emissions is only from the Microgy digester operation.  However, Staff argues that a review of the chemical reactions occurring in the anaerobic digester process indicates that CO2, as well as CH4 is generated.  The CO2 generated will be either in the biogas or liquid effluent stream.  Staff indicates that it is beneficial to remove as much CO2 as possible from the gas phase to reduce required biogas processing to obtain pipeline quality natural gas.  Staff further indicates that it is uncertain of the disposition of liquid effluent once removed from the digester, but suspects that the CO2 is released to the atmosphere from the effluent at some point down-stream of digester operations.  

38. Staff believes that Public Service is ignoring the CO2 emissions arising from the contract at the Microgy facility, and as a result, recommends that all CO2 arising from the anaerobic digester and support process and down-stream operations be accounted for in determination of net CO2 reduction as a result of the Microgy contract with Public Service.  Staff additionally recommends that Public Service be required to measure both liquid and gaseous CO2 to verify the Company’s claims and assumptions, and to adjust and report CO2 emissions based on known and verifiable quantities.

39. Addressing Staff’s concerns regarding the potential increase in livestock operations to provide manure for conversion to biogas, Ms. McKiernan points out that the livestock industry is predicated on the production and marketing of food products.  Manure management is one element of the business that represents a cost and potential environmental liability to livestock operations.  It is noted that anaerobic digestion of livestock manure to produce beneficial energy output is one way to mitigate environmental impacts.

40. Additionally, Staff’s assertion that CO2 emissions from the combustion of biogas in Microgy plant operations should be accounted for in determining net CO2 emission reductions is disputed by Ms. McKiernan.  Rather, she asserts that combustion of methane in biogas is a carbon neutral process because the CO2 contained in the biomass fuel is of biogenic origin.  As a result, the carbon’s release back into the atmosphere results in no net change in atmospheric carbon inventory.  In the biogas process as described here, CO2 is absorbed from the atmosphere by the plants consumed by the animals, or used in the food processing operations.  Consequently, biogas production and combustion represents a closed renewable carbon cycle that does not contribute to increased greenhouse gas emissions, whether the biogas is burned in a flare, boiler or generator.  

41. Ms. McKiernan argues that the carbon neutrality of combusting biomass derived fuels is not merely Microgy’s opinion, but is widely recognized within the greenhouse gas mitigation markets.  Ms. McKiernan notes that exhibits attached to her rebuttal testimony reveals that a review of methodologies for calculating emission reductions from project activities involving biogas combustion show that no netting of CO2 from these activities is necessary.

1. Findings Regarding Carbon Neutrality

42. Public Service, through the rebuttal testimony and testimony at hearing of Ms. McKiernan, represents that all of the carbon contained within the biogas sold to Public Service and released at the Microgy facility is of biogenic origin, which is absorbed from the atmosphere by the plants consumed by the animal, or used in food processing operations and as a result, its release back into the atmosphere results in no net change in atmospheric carbon inventory.  She further testified that the CO2 that is absorbed by plants from the atmosphere and in turn, consumed by the animals or used in the food processing operations, is ultimately released back into the atmosphere in a closed loop.  As a result, the total carbon absorbed and total carbon emitted into the environment is equivalent throughout the loop.  Ms. McKiernan represented that this absorption process occurs during one growing cycle, in contrast to an anthropogenic source, the opposite of a biogenic source, which potentially takes thousands of years.

43. In addition, Ms. McKiernan attached several exhibits to her rebuttal testimony identified as Exhibit Nos. CMCK-2 through CMCK-8 for the proposition that government agencies and industry organizations have recognized that the release of CO2 derived from biogenic sources does not contribute to global warming.  The list of resources identified and quoted in those exhibits generally conclude that biogenic carbon is part of the natural carbon balance and will not add to atmospheric concentrations of CO2.  

44. The undersigned ALJ finds Public Service’s arguments regarding the carbon neutrality of the biogas production process utilizing anaerobic digesters persuasive.  While Staff notes its apprehension regarding the carbon neutrality of the biogas production process, it is concerning that its apprehension is based in part on analyses that at the least, require the additional passage of time to verify, or that are not substantiated by empirical evidence or scientific data.  For example, Staff’s concerns regarding the acceleration of the release of carbon emitted by the biogas production process versus the absorption rate of that carbon by plants is not founded on scientific data, evidenced by Staff’s admission that it cannot say with certainty what the carbon absorption rate is by plants.  Staff’s concerns are further muted by its admission that the biogas production process does not add any new carbon into the planet’s ecosystem.
  Staff’s concerns and arguments here regarding the carbon neutrality of the Microgy contract call into question its motivation to enter into a stipulation that finds the Microgy contract in the public interest despite an initial increase in cost, merely because biogas is a renewable energy source with, according to Staff, apparently no additional attributes.

45. Staff also conjectures that the Microgy contract could encourage expansion of livestock operations to provide manure for anaerobic digesters, which in turn could increase enteric-produced methane.  However, Staff provides no data or empirical evidence to support this supposition.  In addition, it is noted that the process under the Microgy contract does not propose to capture enteric produced methane (methane produced from the digestive system of livestock).  As indicated by Public Service, it is proposing to capture the methane that would otherwise be released into the atmosphere through the anaerobic decomposition of manure, which Public Service represents, would prevent the release of methane gas which contains approximately 25 times the global warming potential of CO2.  

46. As WRA notes, Staff’s arguments also seem to be contrary to the vast weight of scientific consensus regarding the carbon neutrality of biogas.  As indicated in Ms. McKiernan’s rebuttal testimony, she provides evidence from entities such as the United Nations Framework Convention on Climate Change Clean Development Program, the Intergovernmental Panel on climate Change, the California Climate Action Registry, the U.S. Environmental Protection Agency’s Climate Protection partnerships Division, and the U.S. Energy Information Administration, which all agree on the carbon neutrality of biogas.  

47. Public Service has shown by a preponderance of the evidence that the carbon emissions released through the biogas production process that is flared or consumed at the Microgy facility, along with other direct CO2 emissions from the effluent stream, as well as the CO2 released through the combustion of the biogas at the Fort St. Vrain facility are from biogenic sources.  Therefore, such carbon emissions do not constitute new carbon created in the process or burning of biogas, and as a result, the electric generation fueled by the biogas purchased from Microgy is carbon neutral.  

48. It is found that Staff’s concerns regarding the increase of CO2 into the environment by the accelerated release of carbon through the biogas process are speculative at best.  Staff has not provided sufficient evidence to overcome the preponderance of evidence regarding CO2 neutrality from the biogas process.  Staff provided written and oral testimony, and reiterated in its Statement of Position that the absorption of CO2 through photosynthesis cannot be actually determined because the location and type of plants actually absorbing the actual emitted CO2 and the actual rate of absorption cannot be extrapolated,
 which undercuts its own argument regarding the acceleration of the release of carbon emitted by the biogas production process versus the absorption rate of that carbon by plants.  Staff’s admission that no new carbon is released as a result of the biogas process also tends to undermine its arguments on carbon neutrality.

49. To the extent that Staff argues that biogas is environmentally inferior to other renewable resources and should not be developed, substantial evidence exists in the record to disprove that argument.  As indicated by Ms. McKiernan and supported by WRA, the carbon footprint of biomass and biogas resources depends on the timeframe over which carbon emissions are measured.  Measured over a period of ten years, the length of the current Microgy contract, biogas appears to be carbon neutral since the source of the biomass will decompose and release the carbon in any case, over that same period of time.  

B. REC Calculation

50. It was established at hearing that the methodologies of Staff and Public Service for calculating the RECs from the Microgy contract, while slightly different in operation, result in nearly identical values.  

51. Public Service proposes to calculate the RECs to be generated from the production of electrical energy at the Fort St. Vrain power plant using biogas fuel purchased from Microgy by multiplying the volume of biogas purchased under the Microgy contract each month by the average heat rate of the existing combined cycle Fort St. Vrain facility for such month, determined by dividing the total amount of generation that is produced at the Fort St. Vrain combined cycle facility by the total quantity of gas purchased at Fort St. Vrain.  The mathematical equation depicting Public Service’s calculation of RECs is as follows:

REC =  Volume of Biogas (Dth) x
Total Electric Generation at FSV CC (MWhr)





Total Gas Consumed at FSV CC (Dth)

52. According to Public Service, it proposes to use the average heat rate of Units 1, 2, 3 and 4, regardless of whether they are being operated in simple cycle or combined cycle (CC) configuration, and to exclude in the calculation of RECs, the operation of the two new combustion turbines identified as Units 5 and 6, that are currently in the final stages of construction at Fort St. Vrain.  Mr. Haeger explained in his rebuttal testimony that the two new combustion turbines are expected to operate at low load factor, and were installed to address summer peak load requirements.  In contrast, Units 1, 2, 3 and 4 have the highest number of hours in operation of any of the gas plants on Public Service’s system.

53. Staff argued that several shortcomings were present in Public Service’s proposed calculation.  For example, Staff notes that the pipeline between the Microgy facility in Weld County and the Fort St. Vrain facility has numerous transport customers and natural gas injection points.  As a result, the Microgy supplied natural gas will be indistinguishable from other natural gas once received at Fort St. Vrain.  The indistinguishable natural gas, once at the Fort St. Vrain facility will be used across all generation units.  

54. Staff goes on to argue that the CC Unit is not the only unit that uses natural gas at Fort St. Vrain.  The CC Unit optimum operating conditions (the lowest heat rate) may never synchronize with actual natural gas supplied by the Microgy facility, as implied by Public Service’s proposed REC determination.  Staff posits that it is unlikely that Microgy will release eligible natural gas only while the CC Unit is at optimum operating conditions.  As a result, Staff recommends that the monthly quantity of methane provided by the Microgy contract be converted to a percentage of all natural gas used monthly by the entire Fort St. Vrain facility, with the resulting percentage then multiplied by the monthly net generation for the entire facility to calculate RECs.  Staff represents that its calculation more accurately represents the generation of RECs with or without the CC Unit operating.  According to Staff, as long as Public Service is taking delivery of the Microgy gas and operating gas generating units, eligible RECs will be granted.  The mathematical equation depicting Staff’s calculation of RECs is as follows:

REC = 
Volume of Biogas (Dth)

x
Total Electric Generation at


Total Gas Consumed at FSV (Dth)



FSV (MWhr)

55. Both Public Service and Staff agree that the two equations are mathematically equivalent and yield virtually the same results.  Therefore, a determination of which equation to require depends on past Commission policy regarding the calculation of RECs in order to maintain some form of consistency in REC calculations of similar fuel sources.  While this is the first biogas contract that comes before the Commission for approval, Staff points out that a similar fuel source has been considered for REC determination.  Staff points to the Black Hills Colorado Electric (Black Hills) use of a similar calculation to determine the quantity of RECs generated from biodiesel fuel used in its Pueblo and Rocky Ford generation units.  Staff notes that the diesel fuel used is a biodiesel blend of approximately 20 percent biodiesel, or 20 percent of eligible biomass derived fuel.  Staff also notes that the Commission has accepted Black Hills’ REC calculation in its three filed RES Compliance Plans.

56. Staff takes the position that its REC calculation recommendation that accounts for all generation at Fort St. Vrain and the corresponding quantity of natural gas supplied by the Microgy facility will allow for an accurate determination of RECs generated.  

57. The undersigned ALJ is persuaded that Staff’s REC determination arising from the biomass derived biogas fuel provides for an accurate determination of RECs generated, by taking into consideration all generation at Fort St. Vrain, rather than the average heat rate of Units 1, 2, 3 and 4, which excludes the two new combustion turbines.  In addition, Staff’s recommended REC calculation better comports to REC determinations in the Black Hills’ RES Compliance Plans for the use of biodiesel, a fuel similar to the biogas at issue here.  Staff’s REC calculation provides a degree of consistency to REC calculations for fuels derived to some extent by biomass means.  Therefore, Public Service is ordered to utilize Staff’s REC calculation methodology to determine the number of RECs derived from the Microgy contract.

58. Finally, Staff requests that the Commission make a finding that used food grease and oil waste are defined as eligible biomass resources. Section 40-2-124(1)(a), C.R.S. defines “eligible energy resources” as “recycled energy and renewable energy resources.”  “Renewable energy resources” are defined in relevant part as “biomass.”  Id.  In turn, §40-2-124(1)(a)(I) defines “biomass” as: “(A) Nontoxic plant matter consisting of agricultural crops or their byproducts, urban wood waste, mill residue, slash, or burn; (B) Animal wastes and products of animal wastes; or (C) Methane produced at landfills or as a by-product of the treatment of wastewater residuals.”  

59. The definitional chain as indicated above leads to a finding that used food grease and oil waste are eligible biomass resources pursuant to §40-2-124(1)(a).  Used food grease and oil waste is typically composed of nontoxic plant matter consisting of agricultural crops or their byproducts such as corn, soy, palm kernel, and other vegetable products converted to cooking oil.  Therefore, it meets the definition of “biomass” in subsection (1)(a)(I)(A).  Since “renewable energy resources” are defined in relevant part as “biomass,” and “eligible energy resources” include “renewable energy resources,” it logically follows that used food grease and oil waste are to be considered as eligible biomass resources.  

60. Finally, the undersigned ALJ approves the Stipulation entered into between Public Service and Staff on May 18, 2009 regarding the issue of locking down the economic benefits of the Microgy contract.
61. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III. ORDER

A. The Commission Orders That:

1. The electric generation resulting from the biogas purchased by Public Service Company of Colorado under its contract with Microgy, Inc. is carbon neutral, consistent with the discussion above.
2. Public Service Company of Colorado shall utilize Commission Staff’s methodology for calculating the Renewable Energy Credits that arise from the Microgy, Inc. 

3. The Stipulation entered into between Public Service Company of Colorado and Commission Staff on May 18, 2009 regarding the issue of locking down the economic benefits of the Microcy, Inc. contract is approved.

4. The Commission determines that used food grease and oil waste are defined as eligible biomass resources pursuant to § 40-2-124, C.R.S.
5. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

6. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

7. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
______________________________

Administrative Law Judge
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� Direct Testimony, Kurt J. Haeger, p. 3, ll. 6-16 and p. 4, l. 15-19.


� The ALJ recognizes that there is currently no official cost for emitting CO2; however, the Commission has approved a cost for planning purposes in Docket No. 07A-447E.


� See, Hearing Transcript, p. 10:ll 7-25 and p. 11:ll 1-18.


� “Off-specification biogas” is defined as gas that is uneconomical for further processing.  Answer Testimony, William J. Dalton, page 16, lines 6-7.


� Enteric fermentation is the process by which ruminant animals such as cattle convert feed into products that can be digested and utilized by the animal through microbial fermentation in the fore-stomach of these animals.  The microbial fermentation process, referred to as enteric fermentation, produces methane as a by-product, which is exhaled by the animal.  Dalton Answer Testimony at pp. 11 and 12, citing EPA 430-R-09-004, Inventory of U.S. Greenhouse Gas Emissions and Sinks: 1990-2007, April 15, 2009, U.S. Environmental Protection Agency, Washington, D.C., p 6-1 Enteric Fermentation (IPCC Source Category 4A).


� See, Hearing Transcript, p. 89 line 25 through p. 90 lines 1-4.


� See, Staff’s Statement of Position, p. 11.  While Staff seems to argue that by its statement, it challenges Ms. McKiernan’s assertions regarding the rate of absorption of carbon, the ALJ is not convinced that such a statement without additional foundational evidence overcomes the preponderance of evidence that no new carbon is introduced into the environment through the biogas process, especially given Staff’s acknowledgement that the process introduces no new carbon into the system, as discussed in Paragraph No. 44.
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