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Docket NoS. 09A-324E & 09A-325E

R09-0871-IDecision No. R09-0871-I  
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO  
09A-324EDOCKET NO. 09A-324E  
IN THE MATTER OF THE APPLICATION OF TRI-STATE GENERATION AND TRANSMISSION ASSOCIATION, INC., (a) FOR A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY FOR THE SAN LUIS VALLEY-CALUMET-COMANCHE TRANSMISSION PROJECT, (b) for specific findings with 
respect to emf and noise, and (c) for approval of ownership 
interest transfer as needed when project is completed.  

DOCKET NO. 09A-325E  

IN THE MATTER OF THE APPLICATION OF public service company of colorado (a) FOR A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY FOR THE SAN LUIS VALLEY to CALUMET to COMANCHE TRANSMISSION PROJECT, (b) for specific findings with respect to emf and noise, and (c) for approval of ownership interest transfer as needed when project is completed.  
interim order of 
ADMINISTRATIVE law Judge 
mana l. jennings-fader 
denying interventions and certifying 
order as immediately appealable  
Mailed Date:  August 11, 2009  
I. STATEMENT  
1. On May 14, 2009, Tri-State Generation and Transmission Association, Inc. (Tri-State), filed an Application for a Certificate of Public Convenience and Necessity (CPCN) for its San Luis Valley-Calumet-Comanche transmission project (Project); findings with respect to electromagnetic fields (EMF) and noise levels associated with the Project; and approval of ownership interest transfer as needed when the Project is completed.  That filing commenced Docket No. 09A-324E (Tri-State Docket).

2. On May 14, 2009, Public Service Company of Colorado (PSCo) filed an Application for a CPCN for the Project; findings with respect to EMF and noise levels associated with the Project; and approval of ownership interest transfer as needed when the Project is completed.  That filing commenced Docket No. 09A-325E (PSCo Docket).

3. By Decision No. R09-723-I, the Administrative Law Judge (ALJ) consolidated the dockets and listed the Parties in this proceeding as of the date of that Order.  The procedural history of these proceedings is set out in that Order and in Decision No. R09-0820-I.
4. On June 30, 2009, as pertinent here, Public Service and Tri-State filed a Joint Motion for Leave to Publish Notice in Newspaper of General Circulation; Allow for Certain Late-Filed Petitions to Intervene (Publication Motion).  The ALJ granted (in part) the Publication Motion and extended, to and including July 27, 2009, the intervention period in the consolidated proceeding.  Decision No. R09-0743-I.

5. By facsimile transmissions received on July 27, 2009, the following individuals each submitted a Petition to Intervene in this consolidated proceeding:  William De Leeuw of Walsenburg, Colorado; Thomas M. Doerk of La Veta, Colorado, Edward Duran of San Clemente, California;
 Dennis Francis of Walsenburg, Colorado; Chase Freismuth of Walsenburg, Colorado; Polly H. Harris of Walsenburg, Colorado; Gene and Penny Harrison of La Veta, Colorado; Lavateres Hendricks of Walsenburg, Colorado;
 Karen Horner of Walsenburg, Colorado; Mildred E. Horner of Walsenburg, Colorado; Ronald Horner of Walsenburg, Colorado; Karen Knutsen of Walsenburg, Colorado; Marlene Leet of Walsenburg, Colorado;
 Jimmy and Tracy McCay of Walsenburg, Colorado; Kevin Neguette (or Nequette) of Walsenburg, Colorado;
 Don W. Pollet of Walsenburg, Colorado; and Leland V. Tousley of Walsenburg, Colorado.
  Collectively, these are the Petitioners.
6. Each of the petitions to intervene is a form pleading on which the information specific to the individual seeking to intervene is filled in.  Paragraph number 7 of the petition to intervene form states “Petitioner’s address and email for service is as follows:” with several lines on which to put the service information.  All of the petitions contain mailing addresses.  Many of the petitions to intervene do not contain an e-mail address.

7. No certificate of service was appended to any of the listed petitions.  

8. No paper copy of any of the listed petitions was filed with the Commission on the next business day.

9. As pertinent here, on July 29, 2009, by e-mail, the ALJ sent a notification to those Petitioners who had provided an e-mail address.
  That notification informed the addressees of the prehearing conference scheduled for August 4, 2009.

10. By Decision No. R09-0820-I, the ALJ scheduled the August 4, 2009 prehearing conference in this consolidated proceeding and identified the issues to be discussed.  One listed issue was the petitions to intervene submitted on July 27, 2009.  Id. at ¶¶ 14-15, 42.

Decision No. R09-0820-I stated that “[f]ailure to attend or to participate in the prehearing conference shall be deemed a waiver of objection to the decisions made, the 

11. procedural schedule established, and the hearing dates established at the prehearing conference.”  Id. at Ordering Paragraph No. 3.
12. As pertinent here, on July 30, 2009, by e-mail, the ALJ sent Decision No. R09-0820-I to those Petitioners who had provided an e-mail address.
  

13. As pertinent here, on July 30, 2009, the Commission served Decision No. R09-0820-I by U.S. mail, first class postage, on all Petitioners.  

14. None of the Petitioners attended or participated in the August 4 prehearing conference.  None of the Petitioners contacted the ALJ or the Commission to request permission to participate by telephone.
  None of the Petitioners contacted the ALJ or the Commission regarding her/his appearance at and participation in the prehearing conference.

15. At the prehearing conference held on August 4, 2009, the ALJ considered the requests for permission to intervene submitted by the Petitioners.

PSCo and Tri-State (Applicants) opposed the Petitioners’ interventions.  They argued that the Petitioners did not specify how the Project, if built, would affect their interests.  Applicants also asserted that the Petitioners did not explain how the other 17 intervening parties, particularly other landowners and residents, would not adequately represent Petitioners’ interests.  They also pointed out that the Commission will hold two hearings -- one in Alamosa, Colorado and one in Walsenburg, Colorado -- to take public comment in this proceeding and that individuals who are denied intervention would be able to make on-the-record statements at one 

16. of those two hearings.  Thus, Applicants urged the Commission to deny Petitioners’ petitions to intervene.
17. This Order addresses the Petitioners’ petitions to intervene, memorializes a portion of the oral rulings made at the prehearing conference, and informs Petitioners of their right to appeal this Order to the Commission.
II. DISCUSSION  
18. Whether to grant permission to intervene is discretionary with the Commission.  Rule 4 Code of Colorado Regulations (CCR) 723-1-1401(c) establishes the standard for intervention by permission.  That Rule states, in pertinent part, that a  

motion [for leave to intervene] must demonstrate that the subject matter may substantially affect the pecuniary or tangible interests of the movant (or those it may represent) and that the movant's interest would not otherwise be adequately represented in the docket[.]  
Thus, the Rule establishes two criteria that a potential intervenor must meet:  (a) a pecuniary or tangible interest that may be substantially affected and (b) the identified interest will not be adequately represented by any other party in the proceeding.
19. Based on the record, the ALJ finds that the Petitioners did not timely file and did not serve their petitions to intervene.  The ALJ also finds that Petitioners have not met the stated criteria for intervention by permission.  The ALJ will deny the Petitioners’ petitions to intervene.  
First, no paper copy of any of the listed petitions to intervene was filed with the Commission on the next business day.
  Rule 4 CCR 723-1-1204(b) provides:  “If the Commission receives a document via fax, [the document] will be considered filed as of the date 

20. and time of the fax if the original and requisite numbers of copies are filed within one business day of the date of the fax.”  Thus, by Commission Rule, the Petitioners’ petitions to intervene were not filed with the Commission within the intervention period that ended on July 27, 2009.
  None of the Petitioners filed a motion for leave to intervene out of time.

21. Second, Petitioners’ requests to intervene have no certificates of service appended to them.  Accordingly, pursuant to Rule 4 CCR 723-1-1205(d), the ALJ presumes “that the [referenced] document[s have] not been served on omitted parties or counsel of record.”  Thus, Petitioners have not complied with the Rule 4 CCR 723-1-1205(a) requirement that all filings must be served on all Parties in a proceeding.  
22. Third, review of the petitions to intervene reveals that none, standing lone, provides sufficient information explaining either the interest that may be affected or the basis for the assertion that no other party will adequately represent that interest.
  The ALJ finds that Applicants’ arguments to be persuasive.  
23. Had the Petitioners participated in the August 4, 2009 prehearing conference, then the Petitioners themselves could have supplemented the information in the petitions to intervene.
  None did participate, however, so that avenue for obtaining additional information from the Petitioners was not available.  
24. The Petitioners did not explain how their interests would not be represented adequately by any of the 17 intervenors in this consolidated proceeding.
  One intervenor is a property owners association, the members of which own property that may be affected by the Project; and two are individuals who own property that may be affected by the Project.  It is difficult to understand -- absent an explanation beyond the bald statement in the petitions to intervene
 -- how Petitioners’ interests would not be represented adequately by one or more of the existing intervenors.  Because none of the Petitioners participated in the August 4 prehearing conference, additional information was not available from the Petitioners.
25. Fourth, the ALJ notes that, beyond submitting the petitions to intervene, Petitioners have not evidenced an interest in participating in this proceeding.  They did not attend the August 4, 2009 prehearing conference, at which one issue to be discussed was their petitions to intervene.

26. Fifth and finally, as a practical matter, Petitioners do not need to intervene in order to have their concerns, comments, and statements placed in the evidentiary record and considered by the Commission in this consolidated proceeding.  If they are not intervenors, then Petitioners have the opportunity to make sworn statements at one of the hearings to take public comment.
  See Decision No. R09-0868-I at ¶¶ 52-56 (procedures for hearings to take public comment, including fact that statements made will be part of the evidentiary record).
27. There is an additional basis for denying the Petition to Intervene of Thomas M. Doerk:  he is a member of the Majors Ranch Property Owners Association, Inc., an intervenor in this proceeding.  That association is presumed to represent his interests as a member.

28. For these reasons, the ALJ will deny Petitioners’ petitions to intervene.

29. Unless it is reversed by the Commission, this Order ends the Petitioners’ participation as parties in the above-captioned dockets because it denies their petitions to intervene.  Pursuant to Rule 4 CCR 723-1-1502(c), denial of an intervention should be by recommended decision.  Because the Commission will issue an Initial Decision in these dockets, the ALJ is constrained with respect to issuing a recommended decision.  To allow the Petitioners the opportunity to seek Commission review of the denial of intervention, the ALJ will certify the denial of the Petitioners’ petitions to intervene as immediately appealable to the Commission by exceptions.  Rule 4 CCR 723-1-1502(b).  
30. Each person whose petition to intervene is denied by this Order may seek review of this Order by filing exceptions with the Commission.  

III. ORDER
A. It Is Ordered That:  
1. The Petitions to Intervene by the following individuals are denied:  William De Leeuw of Walsenburg, Colorado; Thomas M. Doerk of La Veta, Colorado, Edward Duran of San Clemente, California; Dennis Francis of Walsenburg, Colorado; Chase Freismuth of Walsenburg, Colorado; Polly H. Harris of Walsenburg, Colorado; Gene and Penny Harrison of La Veta, Colorado; Lavateres Hendricks of Walsenburg, Colorado; Karen Horner of Walsenburg, Colorado; Mildred E. Horner of Walsenburg, Colorado; Ronald Horner of Walsenburg, Colorado; Karen Knutsen of Walsenburg, Colorado; Marlene Leet of Walsenburg, Colorado; Jimmy and Tracy McCay of Walsenburg, Colorado; Kevin Neguette (or Nequette) of Walsenburg, Colorado; Don W. Pollet of Walsenburg, Colorado; and Leland V. Tousley of Walsenburg, Colorado.  
2. Pursuant to Rule 4 Code of Colorado Regulations 723-1-1502(b), each denial listed in Ordering Paragraph No. 1 is immediately appealable to the Commission by exceptions.  

3. If an individual identified in Ordering Paragraph No. 1 wishes to appeal the denial of her/his petition to intervene, then that individual must file exceptions within 20 days after service of this Order or within any extended period of time authorized by the Commission.  
4. If an individual identified in Ordering Paragraph No. 1 seeks to amend, to modify, to annul, or to reverse basic findings of fact in its exceptions, that individual must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties and individuals identified in Ordering Paragraph No. 1 cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  
5. If exceptions to this Recommended Decision are filed, the exceptions shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  

6. If an individual identified in Ordering Paragraph No. 1 does not file exceptions or if the Commission does not stay this Order sua sponte, then the portion of this Order that denies the Petition to Intervene of the individual failing to file exceptions shall become the decision of the Commission and shall be subject to the provisions of § 40-6-114, C.R.S.  
7. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


MANA L. JENNINGS-FADER 
______________________________

Administrative Law Judge
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�  The ALJ is uncertain about the spelling of the individual’s last name.  


�  The ALJ is uncertain about the spelling of the individual’s first name.  


�  The ALJ is uncertain about the spelling of the individual’s last name.  


�  The ALJ is uncertain about the spelling of the individual’s last name.  


�  The ALJ is uncertain about the spelling of the individual’s last name.  


�  One e-mail was returned as undeliverable due to security blocking by the addressee.  


�  One e-mail was returned as undeliverable due to security blocking by the addressee.  


�  Conference call facilities were available for the prehearing conference.  Two parties participated by telephone.  


�  The originals of the Petitioners’ petitions to intervene were not filed with the Commission until August 7, 2009.  


�  The earliest date on which the petitions to intervene were filed is August 7, 2009, the date on which the originals of the petitions to intervene were received by the Commission.  


�  The originals of the Petitioners’ petitions to intervene were filed with the Commission on August 7, 2009.  Additional information was provided by the individual who submitted the petitions, but this person is not one of the Petitioners.  It is unclear whether the Petitioners knew of or intended the additional information to be considered with the petitions for intervention.  Due to this lack of clarity and the fact that the information was late-filed, the ALJ did not consider it.  Although she did not consider it, the ALJ notes that the additional information is not helpful in determining the issues pertaining to the Petitioners’ petitions to intervene because it is not presented in context.  Thus, consideration of the additional information would not have changed the result here.  


�  The information contained in many of the requests to intervene filed by other persons was supplemented during the prehearing conferences held in this proceeding.  The ALJ made her decision regarding interventions based on the written requests to intervene, as supplemented by oral comments at the prehearing conferences.  


�  Decision No. R09-0868-I contains a list of the intervenors in this consolidated proceeding.  


�  The following is the only statement in the petitions to intervene relating to this issue:  “To Petitioner’s knowledge, Petitioner’s interests would not adequately be represented by any other party.”  Petitions to Intervene at ¶ 6.  


�  Decision No. R09-0868-I schedules, and contains the procedures to be used during, the hearings to take public comment.  That Order expressly provides that no intervenor and no representative or member of an intervenor may make a statement at the hearings to take public comment.  Intervenors make statements only through testimony presented at the evidentiary hearing now scheduled for November 16-20 and 23, 2009 in Denver, Colorado.  
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