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I. By the Commission

A. Statement

1. This matter comes before the Commission for consideration of a motion for a waiver of a portion of Rule 4 Code of Colorado Regulations (CCR) 723-3-3659(l)(IV) and a variance from a filing deadline set by Decision No. R09-0400 (Motion) filed by Black Hills/Colorado Electric Utility Company, LP, doing business as Black Hills Energy (Black Hills or Company) on August 20, 2009.  Now being fully advised in the matter, we deny, in part, and grant, in part, Black Hills’ Motion .

B. Background

2. In addition to a request for waiver of a portion of Rule 4 CCR 3659(l)(IV) and a variance from a September 1, 2009 filing deadline, Black Hills sought a temporary stay of the aforementioned filing deadline pending resolution of the substantive portions of the Motion.  We granted this latter request by Decision No. C09-0959 mailed August 28, 2009.

3. Rule 4 CCR 3659(l)(IV) requires a Qualifying Retail Utility (QRU) to hire an independent auditor to verify the accuracy of the QRU’s internal database for tracking Renewable Energy Credits (RECs).  In order to fulfill this requirement Black Hills desires to use its internal auditors to perform such an audit and believes that a variance from Rule 4 CCR 3659(l)(IV) is therefore necessary.  Black Hills explains that its internal audit department operates objectively and independently from the Company and reports directly to the Audit Committee of the Board of Directors.

4. Black Hills also requests a variance of the September 1, 2009 deadline for filing of the final audit report stipulated to by the settlement agreement adopted by Decision No. R09‑0400.  The Company states that, in the event the Commission grants the requested waiver of Rule 4 CCR 3659(l)(IV), its internal audit department could file a report by October  5, 2009.

C. Findings and Conclusions

5. The response time to Black Hills’ Motion has transpired and no party has responded.  Therefore, the Motion is unopposed.

6. We find it appropriate for Black Hills to utilize its internal auditing department to verify the accuracy of its internal REC tracking database.  The use of Black Hills’ internal audit group, which group reports directly to the Company’s Board of Directors, satisfies the independence requirement and, therefore, is in compliance with Rule 4 CCR 3659(l)(IV).  As a result, no rule waiver is necessary. 

7. As for the deadline for filing of the final audit report, we will accept the Company’s offer of October 15, 2009 and thus modify the approval of the settlement agreement by Decision No. R09-0400 accordingly. 

II. order

A. The Commission Orders That:

1. We deny as moot the motion by Black Hills/Colorado Electric Utility Company, L.P., doing business as Black Hills Energy (Black Hills), for waiver of a portion of Rule 4 Code of Colorado Regulations 723-3-3659(l)(IV).  Under the facts presented, no rule waiver is necessary.

2.  We grant a variance from a filing deadline approved by Decision No. R09-0400.  We modify Decision No. R09-0400 to allow for the filing of the final audit report on or before October 15, 2009.

3. On or before October 15, 2009, Black Hills shall file the final 2009 audit report described in the settlement agreement approved by Decision No. R09-0400.

4. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
September 16, 2009.
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