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I. BY THE COMMISSION
A. Statement
1. This matter comes before the Commission for consideration of the Motion for Determinations of Law and Requests for Shortened Response Time, Leave to File a Reply, and Expedited Ruling (Motion) filed on July 2, 2009 by Blanca Ranch Holdings, LLC, and Trinchera Ranch Holdings, LLC (collectively Trinchera Ranch). In its Motion, Trinchera Ranch argues that Senate Bill 07-100 (SB 100), codified at § 40-2-126, C.R.S., does not apply to this consolidated docket.  Tri-State Generation and Transmission Association, Inc. (Tri-State); Public Service Company of Colorado (Public Service or Company); Interwest Energy Alliance (Interwest); Governor’s Energy Office (GEO); and Oxy USA (Oxy) each filed responses to the Motion on July 16, 2009.  Public Service, Tri-State, Interwest, and GEO oppose the Motion while Oxy supports the relief requested in the Motion.  Trinchera Ranch filed a reply on July 22, 2009.  

2. Now, being fully advised in the matter and consistent with the discussion below, we find that SB 100 does not apply to this consolidated docket.  Further, we encourage the Administrative Law Judge (ALJ) to establish a procedural schedule in this docket so that the Commission may issue an initial decision as expeditiously as possible, but also to ensure that due process rights of all parties are protected. 

B. Background

3. On May 14, 2009, Public Service and Tri-State each filed an Application for a Certificate of Public Convenience and Necessity (CPCN) authorizing construction of the San Luis Valley-Calumet-Comanche transmission line project, accompanied by pre-filed testimony and exhibits. Both utilities also requested that the Commission make specific findings related to the reasonableness of the projected electromagnetic fields (EMFs) and noise levels and approval of ownership interest transfer as needed upon completion of the project.  These applications were deemed complete by operation of a Commission rule on June 30, 2009.  

4. The Commission assigned both dockets to an ALJ to assist in the preparation of an initial decision pursuant to § 40-6-109(6), C.R.S.  The ALJ granted a joint motion by Public Service and Tri-State to consolidate the two dockets. See Recommended Decision No. R09-0723-I, mailed July 6, 2009, at ¶36-37.  Trinchera Ranch, Interwest, GEO, and Oxy, among others, timely intervened in this matter.

5. Trinchera Ranch filed the Motion on July 2, 2009.  The ALJ granted the requests for shortened response time and for leave to file a reply, set a briefing schedule, and referred the merits of the Motion to the Commission.  See Recommended Decision No. R09-0736-I, mailed July 7, 2009. 
6. The ALJ further found that § 40-2-126, C.R.S., only applies, if at all, to the CPCN portion of the application filed by Public Service and not to the reasonableness of projected EMF and noise levels or transfer of ownership interest portions of that application.  See Recommended Decision No. R09-0723-I, at ¶¶ 42-44. 

C. Statutory Language
7. Section 40-2-126, C.R.S., also known as SB 100, states that:

(1)
As used in this section, “energy resource zone” means a geographic area in which transmission constraints hinder the delivery of electricity to Colorado consumers, the development of new electric generation facilities to serve Colorado consumers, or both.

(2)
On or before October 31 of each odd-numbered year, commencing in 2007, each Colorado electric utility subject to rate regulation by the commission shall:

(a)
Designate energy resource zones;

(b)
Develop plans for the construction or expansion of transmission facilities necessary to deliver electric power consistent with the timing of the development of beneficial energy resources located in or near such zones;
(c)
Consider how transmission can be provided to encourage local ownership of renewable energy facilities, whether through renewable energy cooperatives as provided in section 7-56-210, C.R.S., or otherwise; and

(d)
Submit proposed plans, designations, and applications for certificates of public convenience and necessity to the commission for simultaneous review pursuant to subsection (3) of this section.

(3)
The commission shall approve a utility's application for a certificate of public convenience and necessity for the construction or expansion of transmission facilities pursuant to paragraph (b) of subsection (2) of this section if the commission finds that:
(a)
The construction or expansion is required to ensure the reliable delivery of electricity to Colorado consumers or to enable the utility to meet the renewable energy standards set forth in section 40-2-124; and
(b)
The present or future public convenience and necessity require such construction or expansion.

(4)
Notwithstanding any other provision of law, in any application for a certificate of public convenience and necessity for the construction or expansion of transmission facilities pursuant to paragraph (b) of subsection (2) of this section, the commission shall issue a final order within one hundred eighty days after the application is filed. If the commission does not issue a final order within that period, the application shall be deemed approved.
D. The Outcome of the Decision on the Applicability of SB 100 to this Docket 

8. The outcome of the decision on whether § 40-2-126, C.R.S., applies to this docket is the deadline by which the Commission must issue a final order.  If § 40-2-126, C.R.S., applies to this docket, as argued by Public Service, Tri-State, Interwest, and GEO, the Commission must issue a final order on or before November 10, 2009, pursuant to subsection (4) of the statute.
  If the Commission fails to do so, the application by Public Service would be deemed approved by operation of law.
  However, if § 40-2-126, C.R.S., does not apply to this docket, as argued by Trinchera Ranch and Oxy, the Commission has until January 26, 2010 to issue a final decision on the applications, pursuant to § 40-6-109.5(1), C.R.S.

E. The Arguments by the Parties
1. Trinchera Ranch

9. Trinchera Ranch argues that the issue of whether the criteria of § 40-2-126(2)(b), C.R.S., are met and therefore whether the 180-day expedited timeline applies must be resolved at the beginning of a docket because this issue dictates the time frame that applies to the docket.  Trinchera Ranch further argues that the resolution of whether § 40-2-126(2)(b), C.R.S., applies affects the standards under which an application must be reviewed.

10. In its Motion, Trinchera Ranch argues that § 40-2-126, C.R.S., and the expedited 180-day timeline provided for in subsection (4) of the statute does not apply to this consolidated docket.  Trinchera Ranch argues that Public Service did not file its application with a current SB 100 report for a simultaneous review by the Commission. Trinchera Ranch points out that Public Service filed its first SB 100 report with the Commission on October 31, 2007 and that the utility is currently working on its 2009 report.  Nevertheless, according to Trinchera Ranch, the 2007 SB 100 report is the only formal SB 100 report filed by Public Service filed at this time.  The CPCN application filed by Public Service in this docket therefore cannot meet the requirement of being filed for a simultaneous review with a SB 100 report since the 2007 SB 100 report does not even discuss the San Luis Valley-Calumet-Comanche transmission line project.   
11. Trinchera Ranch argues that it makes sense to require simultaneous review from a policy perspective.  If interested parties and the Commission are able to review these documents simultaneously, they will be able to assess the claimed necessity for a transmission line and the role that it plays in a utility’s larger transmission plan more quickly.  On the other hand, if such information is not readily available through a SB 100 report, then the expedited timeline is not appropriate because the parties need time to request and review the relevant information and the Commission also needs additional time to review this information.  

12. Trinchera Ranch acknowledges that Public Service filed a SB 100 Informational Report with the Commission on November 24, 2008 and that Public Service discussed the San Luis Valley-Calumet-Comanche transmission line project in this report.  However, Trinchera Ranch argues that the 2008 report does not satisfy the statutory requirements because it was not a formal SB 100 report.  

13. Trinchera Ranch contends that a comparison of the 2007 SB 100 Report and the 2008 report indicates that Public Service did not intend for the Commission and any interested parties to treat the 2008 Report as a formal and final SB 100 Report.  In the 2008 Report, Public Service did not state or suggest that it believed that the report satisfied its reporting requirements under SB 100.  On the contrary, Public Service stated that one of its next steps would be to file a formal SB 100 report on October 31, 2009.  Trinchera Ranch contends that it relied on the above characterization of the 2008 Report and this is why it did not participate in the limited informal proceedings that followed.  For its part, the Commission did not order a formal 30-day notice and comment period or find that the 2008 Report was filed in compliance with the statute.  Instead, the Commission only scheduled two Commissioner Information Meetings to facilitate an exchange of information.  Trinchera Ranch concludes that Public Service cannot, unilaterally and after the fact, declare the 2008 Report to be a formal SB 100 report.  

14. Trinchera Ranch further argues that Public Service failed to meet the criteria of § 40-2-126(2)(b), C.R.S., which states that proposed transmission facilities must be necessary to deliver electric power consistent with the timing of development of beneficial energy resources located in or near designated energy resource zones.  Trinchera Ranch argues that Public Service does not meet these criteria because it does not discuss with any specificity the timeline for any particular beneficial energy resources coming online near the proposed transmission line project.  Trinchera Ranch contends that something more than statements of mere possibility is required to satisfy these criteria.   

15. Trinchera Ranch finally argues that the 180-day timeline provided for in § 40-2-126(4), C.R.S., does not apply because Public Service did not publish a notice of its application in a newspaper of general circulation.  In a Stipulation entered into by Public Service and other parties in the Pawnee-Smoky Hill Transmission Line docket, Public Service agreed to provide additional notice by publication for all subsequent CPCN applications filed pursuant to § 40-2-126, C.R.S.  The Commission described that portion of the Stipulation as follows: 

The Stipulation also contains a provision that requires Public Service to provide additional public notice when, in the future, it files an application pursuant to § 40-2-126(3), C.R.S.  The public notice must be published in a newspaper of general circulation within seven days of the filing of the application and must include, if appropriate, an advisement that Public Service is seeking reasonableness findings.  The public notice is intended to inform persons of their right to participate in the Commission's proceeding to consider the application.  See Decision No. C08-0444, issued in Docket No. 07A-421E, at ¶30.  

The Commission adopted this portion of the Stipulation in its Order.  

16. Trinchera Ranch argues that Public Service should not have the benefit of § 40-2-126, C.R.S., especially not the expedited timeline of subsection (4) of the statute, when it failed to comply with the public notice requirement.  Trinchera Ranch argues that a self-imposed, but legally binding prerequisite is no less important than the statutory requirements.  
2. Public Service, Tri-State, and Interwest

17. Public Service argues that the report dated November 24, 2008 (2008 Report) contained all of the information that must be included in a SB 100 report, regardless of whether it is labeled as a “formal” SB 100 report.  Public Service contends that its 2008 Report updated the 2007 Report with respect to both the designation of energy resource zones and proposed transmission plans to increase transfer capability near the designated energy resource zones.  Public Service points out that nothing in § 40-2-126, C.R.S., prohibits utilities from filing more than one report every two years or from filing a report before October 31, 2009.  Public Service further argues, in response to Trinchera Ranch’s argument that the Commission did not undertake any formal review of the 2008 Report, that the Commission is not required to take action following the filing of a SB 100 report.  

18. Public Service argues that if the goal of simultaneous review is for the intervenors and the Commission to evaluate more quickly the merits of CPCN applications and how projects fit into the larger transmission plan proposed by the utility, then that goal has been accomplished here.  Public Service suggests that it is even more beneficial for the Commission and the parties to have access and be able to review a SB 100 report before a CPCN application is actually filed.  Public Service states that its 2008 Report is final for purposes of this proceeding.  Public Service argues that Trinchera Ranch does not explain how it is disadvantaged by having had access to the 2008 report almost six months before the filing of this application.  Public Service concludes that the simultaneity argument put forth by Trinchera Ranch elevates form over substance.  

19. Public Service states that, based upon its review of bids received in response to the 2009 All Source RFP, the Company received bids that will require the San Luis Valley-Calumet-Comanche transmission line project to be online by summer 2013.  Public Service states that the project is necessary to alleviate transmission constraints in Zones 4 and 5 and that any significant development of new generation capacity in these zones will require an expansion of transmission capacity between southern Colorado and the Denver metro area.  However, Public Service states that it cannot reveal information about the particular bids at this time.  Public Service argues that if Trinchera Ranch was correct--that an unconditional commitment to acquisition of specific resources in a specific geographic area at a specific time--then SB 100 will never apply because no utility can make this guarantee during an ongoing bidding and resource acquisition process.  The very purpose of SB 100, according to Public Service and Interwest, was to solve “the chicken and the egg” dilemma of transmission and generation timing that occurred in the past.

20. Public Service claims that, because Trinchera Ranch was not a party to the Pawnee Smoky Hill Stipulation and because it is now a party in this consolidated docket, it cannot claim prejudice based on the failure to publish notice pursuant to the Stipulation.  Public Service argues that Trinchera Ranch, as a non-signatory, cannot enforce the Stipulation on behalf of others.

21. Public Service and Interwest do not dispute that SB 100 does not apply to a non-rate regulated utility like Tri-State, but argue that the Commission should issue an order on both applications at the same time in the interests of judicial economy.  For its part, Interwest concurs, adding that a conclusion to the contrary would discourage joint projects.  
22. Public Service (and Tri-State) finally argue that the Commission should adopt the 180-day schedule regardless of whether SB 100 applies because of the summer 2013 proposed in-service date for this transmission project. The applicants argue that Trinchera Ranch does not explain how it is prejudiced by the 180-day timeline.  

F. Discussion

1. The Applicability of SB 100 to this Docket
23. First, we agree with Trinchera Ranch that the issue of whether § 40-2-126, C.R.S., applies to a particular application must be resolved at the beginning of the docket. The resolution of this issue dictates not only the deadline by which the Commission must issue a final decision on the merits and therefore the procedural schedule, but also the legal standard pursuant to which the application must be reviewed as well.  If the Commission (or an ALJ) sets a procedural schedule that assumes the expedited 180-day timeline applies but the Commission later determines that § 40-2-126, C.R.S. does not apply, the applicant would have benefited from the expedited timeline already.

24. We also agree with Public Service that § 40-2-126, C.R.S., does not prevent the utilities from filing a SB 100 report more than once every two years, in odd numbered years, on October 31.  In its reply, Trinchera Ranch agrees with Public Service that nothing in § 40-2-126, C.R.S., prohibits the utilities from filing SB 100 reports on a more frequent basis.  Public Service correctly states that utilities are expected to assess continually the adequacy of their transmission facilities and promptly improve them to ensure a robust transmission system and clean, reliable electricity.  
25. The critical issue is whether the SB 100 Informational Report that Public Service filed on November 10, 2008 complies with the statutory requirements.  We agree with Trinchera Ranch that the 2008 Report did not state or suggest that it satisfies the reporting requirements of § 40-2-126, C.R.S., and actually stated that a formal SB 100 report would follow on October 31, 2009.  In addition, the Commission proceeding that followed the 2008 Report differed markedly from the one that followed the 2007 SB 100 Report, with respect to the opportunity for interested parties to provide comments and participate.  We find that the status of the 2008 Report vis-à-vis SB 100, was ambiguous, at best.  We therefore conclude that § 40-2-126, C.R.S., and the 180-day expedited timeline provided for in § 40-2-126(4), C.R.S., does not apply to this consolidated docket because the proposed San Luis Valley-Calumet-Comanche transmission project was not discussed in the formal 2007 SB 100 report.
  Instead, § 40-6-109.5(1), C.R.S., dictates the deadline by which the Commission must issue a final order on the merits.
26. We are also concerned about the failure of Public Service to publish a notice of its application in a newspaper of general circulation which it agreed to do pursuant to the Stipulation in the Pawnee-Smoky Hill Transmission Line docket.  We are not persuaded by the argument of Public Service that non-signatories like Trinchera Ranch cannot enforce the Settlement.  In fact, this provision of the Stipulation benefits primarily the parties who do not participate frequently before the Commission and are more likely to read a newspaper of general circulation rather than a regular notice given by the Commission.
  We note that Public Service submitted an affidavit of publication stating that a notice of the application was published in The Denver Post on July 12, 2009.  Therefore, the notice period from this publication does not expire until July 27, 2009.
  We find that even if § 40-2-126, C.R.S., applied to this docket, the 180-day expedited timeline would begin only assuming the notice in a newspaper of general circulation was published within seven days of filing of the application.

2. Policy Discussion
27. We note that Public Service and Tri-State request that the Commission expedite this docket, regardless of whether SB 100 applies, due to the Summer 2013 proposed in-service date for the San Luis Valley-Calumet-Comanche transmission line project.  On the other hand, in its reply, Trinchera Ranch points out that Public Service concedes that it currently has sufficient existing transmission capacity to export 125 MW of new generation capacity from the San Luis Valley.  In addition, Trinchera Ranch argues that an expedited schedule may affect the ability of the intervenors to effectively present their case.  Due process is a flexible concept and how much process is due depends on particular facts and circumstances and on the balancing of competing interests involved.  See Matthews v. Eldridge, 429 U.S. 319 (1976).  We therefore encourage the ALJ to establish a procedural schedule in this docket so that the Commission may issue an initial decision as expeditiously as possible, but also to ensure that due process rights of all parties are protected. 
II. ORDER

A. The Commission Orders That:

1. The Motion for Determinations of Law and Requests for Shortened Response Time, Leave to File a Reply, and Expedited Ruling filed by Blanca Ranch Holdings, LLC, and Trinchera Ranch Holdings, LLC, filed on July 2, 2009, is granted.  

2. The Commission finds that § 40-2-126, C.R.S., and the 180-day expedited timeline provided for in § 40-2-126(4), C.R.S., does not apply to this docket.  

3. The Commission encourages the Administrative Law Judge to establish a procedural schedule in this docket so that the Commission may issue an initial decision as expeditiously as possible, but also to ensure that due process rights of all parties are protected. 

4. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' DELIBERATION MEETING
July 24, 2009.
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� November 10, 2009 is 180-day from May 14, 2009, the date that Public Service filed its application.  


� The parties in this docket do not dispute that SB 100 does not apply to a non-rate-regulated utility such as Tri-State.  However, as discussed below, Public Service, Tri-State, and Interwest argue that, if the Commission finds that SB 100 applies to Public Service, then it should rule on the merits of both applications at the same time, because of judicial economy and administrative efficiency.


� January 26, 2010 is 210 days from June 30, 2009, the date that both applications were deemed complete.


� We do not address whether Public Service complied with the simultaneous review requirement or whether the proposed transmission line is necessary to deliver electric power consistent with the timing of the development of beneficial energy resources located near the designated energy resource zones.


� We may address whether this requirement should be incorporated into the Commission rules in a future rulemaking.


� We have already received, as of the time of the Commissioners’ Deliberation Meeting, a petition to intervene from an entity that claims it first became aware of this consolidated proceeding via The Denver Post. 
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