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I. By the Commission

A. Statement

1. This matter comes before the Commission for consideration of the Petition of Nucla-Naturita Telephone Company (Nucla or Petitioner) for High Cost Support Mechanism (HCSM) Funding, filed on December 17, 2007, pursuant to Commission Rules 4 Code of Colorado Regulations (CCR) 723-2-2003, 723-2-2847, and 723-2-2855.

2. Nucla represents that it qualifies for and seeks annual HCSM support funds in the amount of $247,908.  The Petitioner also makes a special request of the Commission to permit it a one-time recovery of $198,580 in HCSM funds that were discontinued as of November 1, 2006.

3. Notice of the application was posted on the Commission’s web site on December 21, 2007.  Interventions were due on or before January 22, 2008.
4. On January 22, 2008, the Colorado Office of Consumer Counsel (OCC) filed its Notice of Intervention of Right and Request for Hearing (intervention of right).

5. On February 5, 2008, Nucla filed its response in opposition to OCC’s Notice of Intervention of Right.  In its response, Nucla also stated that it gives notice of its intention to seek reimbursement of all of its subsequent litigation costs which arise for all proceedings that post-date the OCC “intervention of right”.

6. On February 8, 2008, Nucla filed its Errata Notice.

7. On February 8, 2008, Nucla filed its notice of supplemental exhibits to its petition.

8. Now being fully advised in the matter, we will deny the petition in part and refer the remainder of the petition to an Administrative Law Judge (ALJ) for a settlement conference consistent with the discussion below.

B. Background

9. Nucla is a certified provider of local exchange and other telecommunications services to approximately 1,715 customers in Colorado.  Nucla is also a “rural telecommunications provider” as that term is defined pursuant to both state and federal law.  It is also a “provider of last resort” and has been certified by this Commission as an Eligible Telecommunications Carrier for the purpose of receiving Federal Universal Service support.  As an incumbent rural local exchange carrier (LEC), Nucla is an Eligible Provider under Rule 4 CCR 723-2-2847 for the purpose of seeking support from the Colorado HCSM.

10. Nucla initiated this petition for HCSM support pursuant to the provisions of Commission Rules 4 CCR 723-2-2847 and 723-2-2855.  The Petitioner states in its petition that it requires HCSM support as authorized by Colorado law and this Commission’s applicable rules.

11. Nucla represents that it qualifies for and seeks annual HCSM support funds in the amount of $247,908.  Specifically, Nucla represents that it is eligible for funds from the HCSM for support for High Cost Loops in the amount of $72,035. Nucla also seeks support for Local Switching and Exchange Trunk Costs in the amount of $175,873.

12. The Petitioner makes a special request of the Commission to permit it a one-time recovery of HCSM funds that were discontinued as of November 1, 2006.  At that time Nucla was receiving $198,580 in annual HCSM support.  The Company asks the Commission to take administrative notice of its recent Petition for Declaratory Ruling and Commission Decision No. C07-1018 in Docket No. 07D-334T.  In its Petition for Declaratory Ruling, Nucla explained how it misinterpreted the effective date of the Commission’s newly adopted HCSM rules and failed to seek timely continuance of its funding.  At this point in time the company has operated for nearly 14 months without HCSM support.  Nucla respectfully requests that the Commission grant a one-time payment of HCSM funds, for which the company would have been eligible, from the date its funding was cut off and to and including the date that its current request is instituted.

13. In its intervention of right, OCC states that the Petitioner requests HCSM funds for two separate periods in the total amount of $446,448, although that total amount is not to be found anywhere in Nucla’s Petition.  OCC notes that the petition is deficient with respect to an evidentiary showing for the 2007 period amount of $198,580.  It is OCC’s position that for the 2007 retroactive amount, Nucla is relying on an assumption of eligibility from Docket No. 07D-334T that was never reached by this Commission.

14. In its Notice of Intervention of Right, OCC also voices its concern with Nucla’s requested rate of return (ROR) of 11.25 percent found on Attachment C of Nucla’s Petition.
15. In its response to OCC’s Notice of Intervention of Right, Nucla points out that it filed a Petition for a Declaratory Ruling seeking reinstatement of its 2007 HCSM support in Docket No. 07D-334T which was denied in Decision No. C07-1018, issued December 6, 2007. As part of this decision the Commission urged Nucla to file a Petition for HCSM funding under the new, permanent version of Rule 2855.  Nucla states that it is simply asking for an equitable result – a one time payment of HCSM support at the 2006 authorized rate for the time period from its discontinuance in November of 2006.

16. In its Response, Nucla also stated that a provider’s authorized ROR is one of the central contested features of any rate case.  Nucla also asserts this Commission has rejected the use of rate case processes and adjustments as reflected in Decision No. C07-0919.  In addition, Nucla claims that it has not made a request for a ROR of 11.25 percent and further states that it does not seek any specific authorized ROR.

17. In its petition, Nucla states that receipt of its eligible HCSM support of $247,908 would have generated a pro forma ROR on provisioning local exchange service of only 5.7 percent.

18. Nucla also discusses its intent to seek reimbursement of all of its subsequent litigation costs in connection with expenses that are incurred by it and which arise for all proceedings that post-date the OCC’s notice of intervention of right.

C. Findings and Conclusions

19. The first issue we will address is Nucla’s request for a one-time recovery of $198,580 in HCSM funds that were discontinued as of November 1, 2006.
20. We find from a policy standpoint that we have a fundamental problem with granting retroactive relief for an action that the management of Nucla should have under taken in a timely manner.  The HCSM fund is not a mechanism to make a company whole for lack of timely action by its management.  We also find from our review of the Petition that it lacks documentation that supports the calculation of $198,580 in HCSM funds.  We therefore, deny this portion of Nucla’s petition. 
21. Regarding the remainder of the petition, we look to the Commission’s recently completed Docket No. 07M-124T, the Petition of Nunn Telephone Company for High Cost Support Mechanism Funding (the Nunn Docket) for guidance.  In its Order approving the Nunn Petition, the Commission stated that “the principles established in this case concerning … HCSM support will create a precedent and will affect, guide, and impact all future ILEC applications for such support”.
  The Commission defined the scope of the Nunn proceeding “in an attempt to insure that Nunn’s Petition for HCSM funding did not result in a full-blown rate case proceeding, in which case the expenses incurred by Nunn could very well equal or exceed the HCSM funding level.”
  Specifically, adjustments similar to those in a revenue requirement or rate case process are not to be made to the information supplied by a petitioner in order to receive HCSM.”
  Further, for an incumbent local provider seeking HCSM funding, “a proper showing has been met when the provider has filed the information required in Rule 2855 and without making revenue requirement or rate case adjustments to said information.”
  Holding hearings was not the Commission’s preferred option, and the Commission strongly encouraged the parties to reach a settlement.

22. We affirm Decision No. C07-0919 in the Nunn Docket, and we find that conducting full-blown hearings is not our preferred option.

23. We also question whether holding a full-blown evidentiary hearing over the issue of ROR when compared to the request for $247,908 of HCSM funding is the most efficient use of resources.

24. We turn now to the issue of Nucla’s notice of its intention to seek reimbursement of all of its subsequent litigation costs.  In Decision No. C07-1096, the Commission was very clear that allowing Nunn cost recovery of litigation fees should be viewed as a one-time event specific to that case.  We caution against any expectation from the Petitioner that it will be reimbursed for litigation fees, since the Nunn order was explicit that this was a one-time event and note that Nucla’s current request for supplement HCSM funding is $247,908.

25. Therefore, based on our discussion above we will refer this matter to an ALJ for a settlement conference.

26. We find that on or before April 15, 2008, the ALJ will file a report in the docket informing us of the results of the settlement conference.

27. We find that if a settlement is not reached within this time frame, then the matter will return to us for further action in May 2008.

28. We strongly encourage both Nucla and the OCC to actively participate in good faith in the settlement conference as well as to reach a settlement on all disputed issues.

29. We respectfully request that the ALJ assigned to the matter use his or her best efforts to induce the parties to resolve their differences so that the substantial costs of additional litigation may be avoided.

II. order

A. The Commission Orders That:

1. Nucla-Naturita Telephone Company’s petition for High Cost Support Mechanism Funding is denied in part as it relates to the one-time payment of $198,580. We order the remainder of the petition upon our own motion be referred to an Administrative Law Judge to conduct a settlement conference between Nucla-Naturita Telephone Company and the Colorado Office of Consumer Counsel.

2. We order that the Administrative Law Judge file on or before April 15, 2008, a report in this docket informing us of the results of the settlement conference.
3. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
February 27, 2008.
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