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I. BY THE COMMISSION
A. Statement

1. This matter comes before the Commission for an order on the Motion for Partial Stay of Order (Motion) filed on October 15, 2007 by Louviers Mutual Service Company (Louviers or Company).  Louviers requests that the Commission stay the portion of Recommended Decision No. R07-0752
 requiring Louviers to come into compliance with § 40-3-103, C.R.S., and 4 Code of Colorado Regulations (CCR) 723‑5.  Louviers also seeks to stay the requirement for it to submit an application with the Commission for simplified regulatory treatment under Rule 5112 to allow time for it to become a water district.  

2. Section 40-3-103, C.R.S., and 4 CCR 723-5 generally require a water utility to establish just and reasonable rates, and to file tariffs covering the utility’s rates, terms, and conditions of service.  Louviers does not request a stay of other determinations in Decision No. R07-0752, which includes finding Louviers to be a utility jurisdictional to the Commission and ordering Louviers to refund tap fees previously charged to the Complainant Thomas Barenberg (Barenberg).

B. Request for Stay

3. In its Motion, Louviers states that is a member-owned non-profit corporation and lists steps that it has taken towards the formation of a special district under Title 32 of the Colorado Revised Statutes.  Louviers anticipates that the special district proposal will have to be presented at a general election.  Louviers requests the partial stay through November 30, 2008 to allow it to devote its limited financial resources toward the formation of a special district.  

4. On October 24, 2007, Complainant Barenberg filed a response opposing the Motion.  Barenberg argues that a stay is not appropriate, and any extension of time to make the filings should not be extended to November 30, 2008.  Louviers then filed a reply on October 30, 2007.  Louviers asserts that § 40-3-104.4, C.R.S., directs the Commission to balance the cost of regulation with the benefits derived from such regulation for small privately owned water companies.  Louviers also states that the requested stay will not adversely impact any of its members.

5. We agree with Louviers that establishing rates and tariffs through the Commission’s adjudicatory processes will result in significant administrative costs, particularly for a utility with only 111 customers.  We further agree that it may be more efficient for Louviers to become a self-regulated water district not subject to the Commission’s jurisdiction.  Obviously, it would be cumbersome and inefficient for Louviers to initiate rate and tariff filings with the Commission if it becomes a water district in the near future.  Quarterly reporting, as suggested by Louviers, would provide the Commission assurances that Louviers is making adequate progress towards becoming a water district.

6. We disagree with Louviers that the stay, as requested, will not adversely impact any of its members.  Decision No. R07-0752 not only requires Louviers to refund the tap fees, but it also directs Mr. Barenberg to pay the Commission-approved tap fees resulting from the rate filings that Louviers seeks to stay.  If we implement the requested stay and Louviers becomes a water district, then Louviers’ tap fees would never be approved by the Commission.  It is inappropriate to extend Mr. Barneberg’s tap fee obligation for the lengthy stay period sought by Louviers, and it is inconsistent with Decision No. R07-0752 to implement a procedure wherein Mr. Barenberg’s tap fee obligation might never be determined by the Commission. 

7. Further, because Louviers is now a utility under the Commission’s jurisdiction, it is problematic to allow an extended stay of the determination of its rates without establishing interim rates.  Therefore we find that Louviers must, at a minimum, file a rate summary sheet with the Commission as discussed below.

8. We find that the proposed stay, as conditioned herein, appropriately balances regulation with the cost of such regulation pursuant to § 40‑3‑104.4, C.R.S.  We stay through November 30, 2008 that portion of Recommended Decision No. R07-0752 which directs Louviers to comply with § 40-3-103, C.R.S., and 4 CCR 723-5, including the requirement to apply for simplified regulatory treatment under Rule 5112.  We condition the grant of this stay with:  (1) our determination of a reasonable tap fee amount in this docket; (2) a requirement that Louviers make quarterly reports on its progress towards becoming a water district; and (3) a requirement that Louviers file an interim rate sheet with the Commission.  We discuss each of these three conditions in detail below.

C. Tap Fees

9. The primary issue initiating this case is Louviers’ tap fees.  On January 15, 2002, Louviers raised its tap fees from $1,750 each, for sewer and water, to $15,000 each.
  Decision No. R07-0752, now a final Commission decision, found the $15,000 tap fee was unjust and unreasonable.  The decision required Louviers to initiate a Commission proceeding to determine appropriate rates, including tap fees, and required Mr. Barenberg to pay the resulting approved tap fee amount.  Because we are granting a stay of this requirement for Louviers to begin the ratemaking process, we must establish tap fees in another manner.  

10. After reviewing the record, we find that adequate information is available within this docket to determine appropriate tap fees for Louviers.  While a separate rate proceeding might provide additional information related to system costs and other rate issues, determining tap fees within this docket can accommodate the Motion for Stay in a manner that achieves a reasonable balance of regulatory costs and benefits consistent with § 40-3-104.4, C.R.S.

D. Policy Basis for Tap Fees

11. The purpose of a tap fee is to charge a new customer for connecting into the existing water system in a way that is financially fair to existing customers and to the new customer.  Existing customers should not subsidize new customers, and the new customer should not subsidize existing customers. 

12. We generally agree with the tap fee policy discussion provided by expert witness Mumm in this case.  Mr. Mumm recommends two possible methods for calculating the tap fee.  The first is an incremental cost approach, which bases tap fees on the incremental costs imposed by the new water user.  The second is an average cost approach, which establishes tap fees based on the average cost of the existing system per user.  

13. The incremental cost approach generally applies where the existing utility system is adequate for the existing customers, but the utility must incur additional costs to serve additional customers.  

14. The average cost approach typically applies where the existing system has enough capacity to serve existing and new customers as well.  In this scenario, the costs to serve the new customers are embedded within the existing system.  The tap fee should be set so that new customers pay an equitable amount into the system to achieve equity with existing customers.  
15. An excellent example of this average cost approach is the Louviers policy of charging all new customers a fee of $2,500 to match the system upgrade fees recently paid by all other customers to upgrade the treatment plant.  Existing customers have clearly paid this amount into the system, so new customers should also pay this same amount into the system to achieve equity with existing customers.  As discussed below, the value and condition of the system must also be taken into account for the average cost approach.  If in the near future the utility will need to replace part of the system, all customers will pay for this replacement through future rates.   Therefore, the cost of this existing system component should not be included as a part of tap fees.  For example, new customer tap fees should not include the average cost for water piping that needs to be replaced, as all customers – including the new customers that are now paying the tap fees – will pay for the replacement piping in the future through rates.  

16. The average system cost is then divided by the total number of customers to be served by the system to establish a cost per customer or tap fee.

17. The intent in both the incremental approach and average cost approach is to put the new customers into the same position as the existing customers. That is, after paying the tap fees, the existing rates should be fair and equitable for new customers (assuming the existing rates are equitable for existing customers).  New customers should not be a burden on existing customers, but adding new customers should not make existing customers immune from rate increases for normal system improvements and operating expense increases.  Further, any economy of scale benefits should be treated equitably between new and existing customers.  If adding a significant number of customers results in fixed costs being spread over a larger number of customers, then both the new and existing customers should realize these benefits.  If economies of scale created by adding new customers will result in a benefit to existing customers by reducing rates or avoiding future rate increases, then tap fee amounts should also reflect this economy of scale benefit. 

18. Last, we agree with Mr. Mumm’s recommendation that comparable utility rates be used only as a last resort.  Louviers provided a list of tap fees from neighboring utilities, which it stated were comparable to its $15,000 tap fee.  Barenberg responded with a different list of Colorado utility tap fees, which he stated were comparable to Louviers’ previous $1,750 tap fee level.  We decline to use any of these comparisons, as none offered any detail of the system size, age, condition, or expansion characteristics of the other utilities to provide a realistic comparison to the Louviers situation.  

E. Application of Tap Fee Principles to Louviers

19. Mr. Barenberg built two new houses on a site that previously had one house.  One house had a tap, so a new tap fee is only required for the second house.  For purposes of the discussion here, we refer to the tap for this second house as Mr. Barenberg’s tap, as it is the only tap fee at issue.  The Louviers service territory is fully built out, and no additional areas are proposed to be served.  Thus, Mr. Barenberg’s tap and possibly one other new tap
 are the only potential new taps that Louviers will likely serve.  The record is clear that additional system capacity is not needed to serve Mr. Barenberg’s new tap.  Therefore we will apply an average cost analysis to determine the appropriate tap fee amount.   

20. Our objective, as discussed above, is to get Mr. Barenberg into a position of economic parity with the existing customers through a tap fee.  The value of the Louviers water system cannot be based on plant in service through books and records of the Company, as the system is quite old, and it appears that the system was given to Louviers at no cost from the previous owner.  Aside from the fact that much of the system appears to have a book value of zero, we agree with Louviers that connection to the water system does indeed have value.  Customers pay water service rates for part of this value, but we still need to apply an appropriate tap fee to place the new customer in the same economic position as the existing customers.  

21. The record in this case contains a detailed discussion of the value of the various components of the Louviers water system.
  Much of the system is quite old and needs to be replaced.  Components of the system that need to be replaced in the near future should not be part of the average system cost. Louviers recently contracted for a system study to assess the future maintenance and/or replacement needs of the system.  The system study shows that much of the existing system must be replaced in the near future.  The water distribution system is old galvanized pipe, and in need of replacement.  A video inspection of the wastewater collection system resulted in a recommendation to replace it. The existing well is quite old, and is too shallow for the declining water table and must be replaced.  We find that each of these system components must undergo significant if not complete replacement in the near future.  The replacement costs will be a part of future rates, so any tap fee amount based on these items would be improperly paid twice by the new customer – once through tap fees and again through rates.   

22. We find that the wastewater treatment plant site requires significant work.  This finding is established by discussion in the study, and by the fact that the recent improvement assessment was implemented to address problems with wastewater treatment.  The recent improvement assessment of $2,500 was paid by all current customers, and should be collected from new customers through a tap fee.  The record does not indicate that the existing treatment plant has any real value for the purpose of establishing average system costs outside of the improvement assessment value.

23. The system study indicates that Louviers needs an additional storage tank, and the record contains a discussion about the need to repair the existing tank.  We find that the existing tank has no real value for purposes of establishing average system costs.

24. Witness Mumm states that Louviers provided an assessment of the Water Rights and Land value at $700,000.
  Barenberg does not contest this value, and we find that it is appropriate to include this amount in the average system cost.

25. We find that an appropriate tap fee for combined water and sewer service is $8,800, as detailed below.  Consistent with its current policy, Louviers shall charge an additional $1,000 if the house has more than one bathroom.


The combined water-sewer tap fee is then:

	Facility

	Total Value ($)

	Value Per  Customer ($/112)


	Water distribution system

	- 0 -

	- 0 -


	Wastewater collection system

	- 0 -

	- 0 -


	Tanks

	- 0 -

	- 0 -


	Existing well

	- 0 -

	- 0 -


	Wastewater treatment plant

		2,500


	Water Rights and Land

	700,000

	6,300


	Total (one bath)

		8,800


	2+ bathroom fee

		1,000


	Total (2+ baths)

		9,800



	


F. Rate Sheet and Quarterly Reports

26. Since Louviers will exist as a jurisdictional utility until it completes a transfer of assets to a water district, and since this may take a significant amount of time to accomplish, we find that Louviers must establish its interim service rates.  Louviers shall file with the Commission, as a compliance filing within this docket, a rate sheet listing all current rates for Louviers’ utility service.  We direct Louviers to work with Staff of the Commission to develop the format and contents of the rate sheet.  Louviers shall include tap fees in this rate sheet, at the amounts specified herein.  Louviers shall charge its customers only the rates listed on this rate sheet, and Louviers must follow the Commission’s Rules of Practice and Procedure to make any subsequent changes to these rates.

27. Louviers shall provide quarterly reports to the Commission detailing its progress towards becoming a water district.  These reports shall include an analysis of its progress towards specific milestones and timelines necessary to complete the task on or before December 1, 2008. 

II. ORDER
A. The Commission Orders That:

1. The Motion for Partial Stay of Order filed on October 15, 2007 by Louviers Mutual Service Company (Louviers) is conditionally granted, consistent with the above discussion.

2. On or before December 1, 2008, Louviers shall file an application to transfer facilities to a water district, or make a filing to comply with the full requirements of Decision No. R07-0752.

3. Louviers shall provide quarterly reports to the Commission detailing its progress towards becoming a water district, consistent with the above discussion.

4. Within 30 days of the effective date of this Decision, Louviers shall file a rate sheet with the Commission, consistent with the above discussion.  

5. Within ten days of the effective date of this Decision, Louviers shall refund tap fee amounts previously paid by Mr. Thomas Barenberg, less the tap fee of $8,800 for a one bathroom house or $9,800 for a two or more bathroom house.

6. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
November 20, 2007.
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� Though Louviers requested and received an extension of time through October 15, 2007 to file exceptions to the Recommended Decision, no party filed exceptions, and no party filed for Rehearing, Reargument, or Reconsideration.  Therefore, Recommended Decision No. R07-0752 is now the final Commission decision.


� Decision No. R07-0752, paragraph 17.


� One other house in Louviers is built on a double lot, so this could be split to allow two houses.


� Transcript pages 192 through 203.


� Transcript pages 202 and 203.
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