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I. STATEMENT  
1. On September 1, 2005, Colorado Water Utility, Inc. (Colorado Water or CWU), filed an Application for Certificate of Public Convenience and Necessity to Provide Water Service in Designated Areas Within Elbert County, Colorado (Application).  The filing commenced Docket No. 05A-376W (CPCN Docket).  By Decision No. C05-1219, the Commission required additional notice and extended the intervention period.  

2. Colorado Water has waived the provisions of § 40-6-109.5, C.R.S., with respect to the Application.  Decision No. R05-1514-I.  

3. On October 19, 2005, Colorado Water filed Advice Letter No. 1 with accompanying tariffs.  The Commission suspended the proposed tariffs for investigation and hearing.
  The suspension commenced Docket No. 05S-491W (Tariff Docket).  CWU has filed amended advice letters extending the effective date of the proposed tariffs, and the Commission has extended the effective date.
  

4. Mr. Richard L. Bare filed a Petition for Leave to Intervene in the Tariff Docket.  He challenged the proposed rates.  The Administrative Law Judge (ALJ) granted the petition by Decision No. R05-1514-I.  

5. Mr. Bruce L. McQuaid filed a Petition for Leave to Intervene in the Tariff Docket.  He challenged the proposed rates.  The ALJ granted the petition by Decision No. R05-1514-I.  

6. Staff of the Commission (Staff) filed an intervention of right in the CPCN Docket and an intervention of right in the Tariff Docket.  Other than Staff, no person intervened in the CPCN Docket.

7. By Decision No. R05-1514-I, the ALJ consolidated the CPCN Docket and the Tariff Docket for all purposes.  By that same Order the ALJ established a procedural schedule.  Upon motion, the ALJ modified the procedural schedule several times.  

8. The Parties in this consolidated proceeding are Colorado Water, Staff, Mr. McQuaid, and Mr. Bare.  

9. CWU filed direct testimony and exhibits.  Staff and Mr. McQuaid
 each filed answer testimony and exhibits.  

10. On June 23, 2006, Colorado Water filed an Unopposed Motion to Approve Stipulation and Agreement in Resolution of Proceedings (Motion to Approve).  The Stipulation and Agreement in Resolution of Proceedings (Stipulation) accompanied that filing.
  All parties signed the Stipulation.  

11. The ALJ issued two orders in which she set out questions concerning the Stipulation.  Decisions No. R06-0817-I and No. R06-0827-I.  

12. Hearing on the Stipulation was held as scheduled on July 19, 2006.  All parties were present and participated.  The ALJ heard testimony in support of the Stipulation and in response to the ALJ's questions from Mr. Timothy R. Johnston on behalf of Colorado Water,
 from Mr. Randy Garroutte on behalf of Staff,
 from Mr. McQuaid on his own behalf,
 and from Mr. Bare on his own behalf.
  Hearing Exhibits No. 1 through No. 6 were offered and admitted.
  

13. Following the July 19, 2006 hearing, the ALJ issued Decision No. R06-0862-I, in which she asked questions concerning issues raised by the testimony of CWU witness Johnston.  In that Order, the ALJ also directed Colorado Water to maintain the status quo concerning ownership of certain facilities and assets.
  By Decision No. R06-0953-I, at the request of Colorado Water, the ALJ scheduled an additional day of hearing in this matter.  

14. On August 3, 2006, Mr. McQuaid filed a Request to Rescind His Approval of the Stipulation Settlement Agreement (McQuaid Request).  The ALJ took that request under advisement.  

15. On August 7, 2006, Mr. Bare filed a Request to Rescind His Approval of the Stipulation Settlement Agreement (Bare Request).  The ALJ took that request under advisement.  

16. The additional day of hearing was held as scheduled on September 12, 2006.  All parties except Mr. Bare were present and participated.
  The ALJ heard testimony in response to her questions from Mr. Johnston on behalf of CWU and from Mr. McQuaid on his own behalf.  Hearing Exhibit No. 7 was offered and admitted.
  Hearing Exhibit No. 8 was offered but not admitted.  

17. At the conclusion of the hearing, the evidentiary record was closed.  The ALJ took the matter under advisement.  

18. In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record and exhibits in this case along with a written recommended decision.  

II. FINDINGS AND DISCUSSION  
19. Applicant Colorado Water is a Colorado corporation in good standing with its principal office and place of business located in Littleton, Colorado.  Applicant is a wholly-owned subsidiary of CNG Holdings, Inc., and is an affiliate of Deer Creek Water Company, LLC, among others.  

20. Intervenor Mr. Bare is a resident in the geographic area and community in which Colorado Water proposes to provide water service.  

21. Intervenor Mr. McQuaid is a resident in the geographic area and community in which Colorado Water seeks to provide water service.  

22. Intervenor Staff is litigation Staff of the Commission as identified in the Notice of Intervention filed in the CPCN Docket and in the Notice of Intervention filed in the Tariff Docket.  

A. Burden of Proof  

23. Colorado Water bears the burden of proving by a preponderance of the evidence that it meets the necessary requirements and should be granted the requested certificate of public convenience and necessity (CPCN).  

24. The parties, including Colorado Water, bear the burden of proving by a preponderance of the evidence that the tariffs appended to the Stipulation as Attachment B are just; are reasonable; and are not unduly discriminatory.  

25. The parties have the burden of proving by a preponderance of the evidence that the Stipulation is just and reasonable.  In reviewing the terms of the Stipulation (Hearing Exhibit No. 5), the ALJ applied the Commission's direction and policy with respect to review of settlement agreements:  

We reject the notion that the Commission should abstain from modifying settlement agreements for fear of upsetting the balance achieved by the parties.  This would be an abdication of our responsibility.  The Commission must protect ratepayers, and ensure that rates are just and reasonable.  ...  Were the Commission to accept settlements as unchangeable agreements[,] it would essentially eliminate the public decision making process.  Rather than deciding the issues in public, before the Commission, the decision making process would occur behind closed doors in settlement negotiations.  


We are cognizant that parties work hard to reach an agreement, but this Commission has [in the past reviewed] and will continue to review each issue in settlement agreements.  As part of the terms contained in virtually all settlements filed with the Commission, parties recognize that the Commission has the authority to modify the terms of a settlement, and include provisions for individual parties to withdraw from settlement agreements if they do not like Commission changes.  While parties typically request that the Commission approve settlements without modification, the Commission often modifies settled terms as the public interest requires.  

Decision No. C06-0259, entered in Docket No. 05S-264G, at ¶¶ 6-7.  While these statements were made in the context of Commission review of a stipulation and settlement agreement in a rate case, they apply equally to consideration of each component of the Stipulation in this case.  

26. The two consolidated proceedings are related because resolution of both is required in order for Colorado Water to begin operations as a public utility providing water service.  Each is discussed separately for convenience.  

B. The CPCN Docket  

27. In the CPCN Docket, Colorado Water seeks a CPCN designating CWU a public utility and granting it the exclusive right to provide water service within a specific geographic territory.  In the CPCN Docket, Colorado Water also seeks authorization to own, to construct, to maintain, and to operate the water distribution system and other facilities and assets necessary to provide water utility service within the designated geographic service territory.  

1. Colorado Water as a Public Utility  

a. CWU's financial, operational, and technical fitness  

28. At the time of the hearing, and using the distribution system shown on Hearing Exhibit No. 6 and the facilities described below, CWU served approximately 225 residential customers within the proposed service territory.  Colorado Water expects to serve 234 permanent customers, residential at least, by the end of November, 2006.  In addition, Colorado Water plans to serve bulk rate temporary customers (e.g., road construction contractors operating in the area).  The present facilities are capable of providing service to approximately 300 customers.  

29. To provide water service, Colorado Water uses the following facilities:  16 wells, a gathering system to carry the well water to the storage facility, a central storage and treatment facility, a chlorine injection system used for water treatment, pumps to move the water from the storage facility to the distribution system, and a distribution system.
  These facilities originally were constructed, owned, and operated by Deer Creek Water, Inc.,
 which sold the assets and facilities to CWU's affiliate, Deer Creek Water Company, LLC.,
 on April 13, 2005.  CWU was organized on April 25, 2006, after the assets and facilities were purchased.  Since its creation, and notwithstanding that it does not hold legal title, Colorado Water has treated the facilities and system used to provide water service as its own.  

30. Colorado Water and Deer Creek Water Company, LLC, have entered into a contract pursuant to which Colorado Water will purchase all assets, except the water rights, and all facilities previously owned by Deer Creek Water, Inc.  Colorado Water and Deer Creek Water Company, LLC will execute this agreement following issuance of a CPCN to CWU.  

31. The water rights will remain the property of Deer Creek Water Company, LLC.
  The water rights owned by Deer Creek Water Company, LLC, are the only water rights available to provide water to Colorado Water for its customers' use.  

32. Colorado Water has a full-time employee who is licensed by Colorado to operate a Class D water system, such as the CWU system.  There is no dispute that this individual is able to operate the facilities safely and effectively, as demonstrated by the operation of the water system since CWU's creation on April 25, 2006.  

33. In addition to providing the water service, Colorado Water bills its customers; handles administrative functions; pays the operation and maintenance expenses; and does what is necessary to provide water service to its customers.  There is no evidence that CWU has failed to provide service upon request.  

34. The record of its operation of the system demonstrates, and no party disputes, that CWU possesses the requisite operational and technical fitness.  

35. Colorado Water's level of capitalization and Attachment A to the Stipulation establish that CWU is financially sound.  No party disputes, and its operation of the system demonstrates, that CWU possesses the requisite financial fitness.  

b. Terms of Stipulation which pertain to CWU as public utility  

36. Section II.D of the Stipulation explicitly requires Colorado Water to enter into a long-term, fixed-price contract with Deer Creek Water Company, LLC, to assure an adequate water supply to the Deer Creek Area.
  An express condition will be placed on the CPCN authorizing Colorado Water to provide water service.  That condition will require CWU to enter into  

a long-term (i.e. coincident with the remaining term of the applicable Water Court Decree), fixed price agreement with its affiliate, Deer Creek Water Company, LLC, so as to dedicate sufficient water supplies as are necessary to serve the needs  

(Hearing Exhibit No. 5 at 10) of its geographic service territory (the water contract).  

37. During the hearing, Colorado Water stated, and the other parties agreed, that § II.D and other provisions of the Stipulation have the practical effect of prohibiting Deer Creek Water Company, LLC, from entering into agreements with third parties if those agreements conflict with Deer Creek Water Company, LLC's obligation to provide water to Colorado Water under the water contract.  Colorado Water stated that this is necessarily so because Deer Creek Water Company, LLC, could do nothing which endangers the availability of the water dedicated to CWU's use.  Colorado Water also promised that the water contract will contain an express limitation restricting Deer Creek Water Company, LLC's ability to contract with third parties.  There is no express provision to that effect in the Stipulation.  

38. The water from Deer Creek Water Company, LLC, is the sole source of water for CWU and its customers.  The effect of various provisions of the Stipulation -- to which Deer Creek Water Company, LLC, is not a signatory -- is to impose a limitation on Deer Creek Water Company, LLC's ability to sell water rights or water to persons other than Colorado Water.  To make this limitation legally binding on Deer Creek Water Company, LLC, the limitation must be contained in the water contract.  To assure that the provision is in the water contract, an express condition will be placed on the CPCN.  That condition will require CWU to be sure that the water contract contains an express prohibition against Deer Creek Water Company, LLC's selling water rights or water to persons other than Colorado Water if such sales will impair or will impinge on Deer Creek Water Company, LLC's ability to supply water to CWU.  

39. Section II.D of the Stipulation also requires that Colorado Water provide a copy of the water contract to the other parties in this proceeding for their review.  The Stipulation does not provide for filing the water contract with the Commission.  

40. At the hearing, there was agreement that filing the water contract as a compliance filing would be acceptable.  Colorado Water did not agree, however, to file the water contract for Commission approval because it did not believe that filing such a supply contract was warranted or was consistent with Commission practice in the gas utility arena.
  

41. Based on the evidence in this proceeding, the CPCN will have a condition that Colorado Water file the water contract for Commission approval.  In imposing this condition, the ALJ finds that, while the water contract may resemble a gas purchase agreement because the commodity is being purchased from a third party, the water contract more closely resembles -- and is analogous to -- a long-term power purchase agreement of the type commonly entered into by regulated electric utilities.
  For the protection of the utility's ratepayers, it is Commission practice to approve long-term power purchase agreements.  

42. Given the lengthy duration of the water contract, the fact that it is the sole source for the water which Colorado Water will use to supply its customers, and the fact that the water contract may not be renegotiated for its duration, the ALJ finds that, as a ratepayer protection and as a reasonable condition on the CPCN, Colorado Water should be required to file the water contract for Commission approval.  The ALJ recognizes that delay in approving the water contract may result in unintended consequences to either CWU or its customers.  As a result, the ALJ finds that the water contract should be deemed approved if, within 15 days of the water contract's being filed, the Commission has not notified CWU, in writing, of the Commission's intention to set the water contract for hearing.  To be clear, if the Commission takes no action within the stated time period, the water contract will be deemed approved.  

43. Based on the record, the ALJ finds that Colorado Water has the financial, operational, and technical fitness to provide water service.  

2. Colorado Water's Service Territory  

44. Having determined that Colorado Water is financially, operationally, and technically fit to be granted a CPCN to provide water service, the next matter to be considered is CWU's service territory.  

a. Proposed service territory as filed  

45. The Application sought to have designated as CWU's service territory an almost four square mile area located within the northwest corner of unincorporated Elbert County, in the State of Colorado.  The area is approximately 25 miles southeast of Denver, Colorado.  

46. In the Stipulation, Colorado Water agreed to a smaller service territory.  

b. Terms of Stipulation which pertain to service territory  

47. The parties have agreed that the Commission should grant Colorado Water a CPCN to serve the Deer Creek Farm and Deer Creek Ranch Estates subdivisions (Deer Creek Area).
  The Parties also have agreed  

to the issuance of a CPCN to CWU that will authorize CWU to be the exclusive water service provider only up to 284 residential lots located within the Deer Creek Farm and Deer Creek Ranch Estates subdivisions in Elbert County, Colorado as well as a single six-acre commercial lot located in the Deer Creek Farm subdivision.  ...  

 
The Parties [further have] agree[d] that, in the event CWU should desire to expand its service territory beyond the area encompassed by the Deer Creek Farm and Deer Creek Ranch Estates subdivisions ... , CWU shall, if necessary, obtain water rights and/or a supply of water in excess of the dedicated water supply agreed to in Section II.D [of the Stipulation].  Further, any expansion beyond the service territory described ... shall impact the rates of CWU's customers located in the Deer Creek Farm and Deer Creek Ranch Estates subdivisions only as provided for in Sections II.D and II.F.5  

of the Stipulation.  Hearing Exhibit No. 5 at § II.C at 8 (emphasis supplied).  Thus, Colorado Water has agreed to reduce the size of its proposed service territory from approximately four square miles to the area covered by the Deer Creek Farm and Deer Creek Ranch Estates subdivisions (Deer Creek Area or service territory).
  

48. The referenced § II.D states, as relevant here, that  

CWU's affiliate Deer Creek Water Company, LLC shall continue to own the water rights acquired from the former water service provider, Deer Creek Water, Inc.  CWU shall enter into a long-term ..., fixed price agreement with ... Deer Creek Water Company, LLC, so as to dedicate sufficient water supplies as are necessary to serve the needs of up to the 284 residential lots as well as ... the single commercial lot located within the service area ... set forth in Section II.C [of the Stipulation] for which a CPCN will be issued to CWU.  

Hearing Exhibit No. 5 at 10.  The section also contains protections specific to Colorado Water's customers vis-à-vis the water contract.  

49. The referenced § II.F.5 provides that, in the event  

CWU desires to provide service to customers in territory beyond that certificated to it in conjunction with these proceedings, CWU agrees that customers located within Deer Creek Farm and Deer Creek Ranch Estates that are contemplated to be included within the CPCN service territory described in Section II.C [of the Stipulation] shall not bear any increased rate associated with service to customers not contemplated to be included within the service territory described in Section II.C [of the Stipulation] above, absent a finding by the Commission that the customers located within the service territory described in Section II.C [of the Stipulation] above (i.e., the Deer Creek Farm and Deer Creek Ranch Estates subdivisions) will benefit thereby.  

Hearing Exhibit No. 5 at 14.  The section also contains Colorado Water's agreement to undertake specific actions in the first rate proceeding in which it seeks Commission approval for rates for customers in an expanded service territory.
  

(1)
Rejection of lot limitation  

50. Deer Creek Water Company, LLC, has water rights which are adequate to serve up to 1,200 customers.  This far exceeds the stated lot restriction.  

51. The current pumping capacity and the treatment facilities are adequate to provide service to approximately 300 customers.  Whether these facilities are adequate to serve the 284 residential lots, the six-acre commercial area (when built), and the bulk water temporary customers is unclear.  

52. The 284 residential lots represent the total number of residential lots now platted for the Deer Creek Area.  All but 20 of these residential lots have been sold to a builder which at present plans to construct single-family residences.  

53. There is a single commercial area within the Deer Creek Area.  The commercial site has not been developed, and there are no final plans for the site.  As a result, it is not possible at present to determine or to estimate with any accuracy the amount of water which will be necessary to serve the commercial site.  The Stipulation seems to recognize this difficulty because it limits the service territory to the six-acre commercial site but contains no restriction on the amount of water which may be used at this site.  

54. In the future, Elbert County may change the zoning to allow greater housing density or a change in land use (e.g., multi-family dwellings or additional commercial development).  

55. In agreeing to the lot limitation, Colorado Water did not surrender or restrict in any way its statutory right to extend utility service into contiguous areas in the ordinary course of business, pursuant to § 40-5-101(1), C.R.S.
  The other signatories agreed that the lot limitation is not an impediment to CWU's extension of water service into additional territory.  See § II.C, Hearing Exhibit No. 5 at 9 (actions in the event of service territory expansion).  

56. Section II.D of the Stipulation requires that the water contract need only "dedicate sufficient water supplies ... to serve the needs of up to the 284 residential lots as well as ... the single commercial lot located within" the Deer Creek Area.  Hearing Exhibit No. 5 at 10.  This language, which establishes the quantity of water rights which CWU must obtain in the water contract, does not take into account possible expansion of the service territory.  Section II.C allows CWU to seek to obtain any additional water rights necessary to provide service in the areas contiguous to the Deer Creek Area.  

57. There is no guarantee, however, that Deer Creek Water Company, LLC, will have available or sufficient water rights.
  Thus, in the event there is lawful expansion of CWU's system in the ordinary course of business, Colorado Water may face a situation in which it must deny water service to a landowner or potential commercial customer within the Deer Creek Area because there is insufficient water available to serve that landowner or potential commercial customer.  The same situation could occur in the event of a zoning change which affects housing density or land use.  

58. In the tariffs which are Attachment B to the Stipulation, Colorado Water proposes to serve a HW-DC class of customer, defined as "all customers taking bulk water on a temporary, non-recurring basis through meters installed at temporary locations on the system."  Id. at Original Sheet No. 9  The Stipulation neither discusses this class of customers nor limits the amount of water which the class might use.  

59. The Stipulation contains several provisions which serve to protect or to benefit "the 284 residential lots as well as ... the single commercial lot" located within the Deer Creek Area.  Id. at § II.C.  The major provisions are found in § II.C (requiring CWU to obtain in the water contract only the water necessary to meet the needs of these lots and limiting impact of expansion), § II.F.5 (providing rate protection for customers associated with those lots), and § II.F.7 (providing for imputation of funds to CWU and implying pass-throughs to customers associated with those lots under specific circumstances).
  

60. Colorado Water argues that the residential lot limitation is necessary so that CWU can ascertain the total amount of water it will need to serve its customers.  This, in turn, will determine the total amount of the water rights which Deer Creek Water Company, LLC, must retain and dedicate to Colorado Water under the water contract.  

61. Staff argues that the lot limitation is a prudent safeguard which is necessary to avoid unforeseen problems.  Staff argues that, to the extent future developments result in the lot limitation becoming an issue for Colorado Water, CWU may file a proceeding in which the lot limitation is reexamined.  Staff believes the lot limitation is a prudent way to avoid potential future problems, such as requiring curtailments due to a limited water supply.  

62. For the reasons discussed below, the ALJ finds these arguments unpersuasive.  

63. As to Colorado Water's argument concerning the need to know the number of lots in order to negotiate the water contract, the argument is unconvincing for at least two reasons.  First, the lot limitation does not limit water usage in the commercial area.  In addition, there is no indication that CWU knows or can estimate the amount of water which the commercial area, when developed, may use.  These facts undercut to a significant degree the argument that the number of lots must be known to negotiate the water contract.  Second, the lot limitation does not include the HW-DC customer class, which is a potentially high-volume water usage customer group.  For the reasons discussed with respect to the commercial parcel, the absence of a limit on the HW-DC customer class undercuts the argument that the number of lots must be known to negotiate the water contract.  

64. The Staff's arguments, which CWU joined in some respects, are unconvincing.  

65. First, the arguments are unpersuasive for the reasons stated in Decision No. R06-1023, entered in consolidated Dockets No. 05A-333W and No. 05S-396W, a recent proceeding in which an applicant sought a CPCN with a restriction on the number of water taps which could be served.  There was a stipulation in that proceeding, and ALJ Adams rejected the proffered tap limitation.  In his recommended decision, ALJ Adams wrote:  

 
The ALJ has substantial concerns regarding the proposed tap limitation.  

 
Restrictions upon CPCNs are more commonly litigated in the context of transportation matters.  In considering such restrictions, the Commission has long utilized the leading decision of the Interstate Commerce Commission, In Re: Fox-Smythe Transportation, 106 M.C.C. 1 (1967).  

 
The Commission has recognized that a CPCN is granted based upon the current and anticipated public convenience and necessity requiring services of the applicant.  Restrictions that prevent rendition of a needed or complete service have been held to be unacceptable.  Stated another way, proposed restrictions primarily limiting the operation of the applicant and the efficiency of the operation to the public are unacceptable.  Decision No. R95-0404-I.  

 
The ALJ believes these principles should be equally applied to a CPCN for water service under the facts of this docket.  Such application is also consistent with governing statutes that do not differentiate the public convenience and necessity by utility.  See § 40-5-101, C.R.S., et. seq.  Despite the fact that further relief may be obtained through the Commission, the ALJ is concerned that the proposed tap limitation could interfere with the efficiency of operations of the utility in years to come.  

 
Staff supports the granting of a CPCN.  There is convincing evidence that [the water utility] has more than an adequate supply of water to serve the anticipated growth within the proposed service territory.  

 
Utilizing the proposed tap limitation to address Staff’s concerns ignores other means of monitoring adequacy of service, enforcing utility obligations, and using appropriate auditing powers to monitor [the water utility's] future commitments.  

* * *  

 
Finally, perhaps of highest importance to the consideration of the stipulated provision, the Parties intend the tap limitation to restrict the number of taps that [the water utility] may sell in its certificated territory, including any expansion in the ordinary course of business as provided in § 40-5-101, C.R.S.  Thus, if [the water utility] were to serve additional territory beyond the proposed service territory, in accordance with § 40-5-101, C.R.S., a landowner in the certificated territory could be denied service solely based upon the tap limitation.  The same could also occur if [the] County permits the maximum residential development under its current guidelines.  

 
A landowner subjected to monopoly service under the regulatory compact must receive the benefits of the compact as well.  Accordingly, in analyzing operation of the tap limitation, interests of a landowner in the service territory should not be subordinated to a landowner adjacent, but outside, the service territory.  It is unlikely that a stranded customer within the service territory could obtain service from another public utility whereas the customer outside the service territory, along with other adjacent customers, may entice an alternate supplier.  

 
The Parties’ intended operation of the tap limitation potentially strands customers in the service territory, leaving them without service.  It is not in the public interest to allow such a denial of service to occur in the proposed service territory in this docket solely to allow the Commission to take a second look at [the water utility's] fitness.  

* * *  

 
While the Parties are quick to point out that further relief may be sought of the Commission, the benefits of the second look are not in the public interest in this instance because they do not outweigh potential impairment of [the water utility's] efficient performance of its obligation to serve the public convenience and necessity.  The proposed tap limitation restriction on the CPCN will be rejected.  

Decision No. R06-1023 at ¶¶ 167-78, exceptions pending (exceptions to rejection of tap limitation filed by Staff on October 18, 2006) (emphasis in original).  

66. The ALJ finds ALJ Adams's legal analysis compelling and convincing.  In addition, because the tap limitation discussed by ALJ Adams is the functional equivalent of the lot limitation sought in this proceeding, the ALJ finds his discussion of the practical difficulties associated with a tap limitation to be applicable to the case at bar and to be persuasive.  

67. Second, there appears to be no legal authority which supports the arguments presented in this proceeding in support of the lot limitation.  No party directed the ALJ to, or cited to, a statutory provision, a Colorado Supreme Court decision, a pertinent Commission decision, a Commission rule, or other authority to support the proposition that a certificated geographic service territory can be limited as proposed in the Stipulation.  Research by the ALJ has revealed no such precedent or authority.  

68. Third and finally, the Stipulation contains provisions which protect or benefit only "the 284 residential lots as well as ... the single commercial lot" located within the Deer Creek Area.  Id. at § II.C.  Colorado Water may serve residential lots or commercial lots located in contiguous territory, as it is permitted to do by § 40-5-101(1), C.R.S.  Absent a rate case, the customers located in the contiguous areas would pay the same rates as the customers located in the Deer Creek Area.  In that event, under the Stipulation as presented, customers associated with lots located within the Deer Creek Area would receive preferential treatment as compared to customers within the same customer class located in the contiguous areas.
  There is no evidence to support the preferential treatment.  In the absence of such evidence, the ALJ finds that the lot limitation is unduly discriminatory because it lacks a factual foundation
 and because it does not allow equal treatment of all members within the same rate class.  

69. For these reasons, the ALJ finds that the parties have failed to meet their burden of proof to establish that the proposed lot limitation should be accepted.  The ALJ finds that the lot limitation and references to the lot limitation should be removed from the Stipulation.  

70. Accordingly, § II.C of the Stipulation will be modified as follows:  remove "issuance of a CPCN to CWU that will authorize CWU to be the exclusive water service provider only up to 284 residential lots located within the Deer Creek Farm and Deer Creek Ranch Estates subdivisions in Elbert County, Colorado as well as a single six-acre commercial lot located in the Deer Creek Farm subdivision" and insert "issuance of a CPCN to CWU that will authorize CWU to be the exclusive water service provider within the Deer Creek Farm and Deer Creek Ranch Estates subdivisions located in Elbert County, Colorado."  This language makes it clear that CWU is the only provider of water service to any person seeking such service within the Deer Creek Farm and Deer Creek Ranch Estates subdivisions.  

71. In addition, to be consistent with the modification, § II.D of the Stipulation will be modified as follows:  remove "so as to dedicate sufficient water supplies as are necessary to serve the needs of up to the 284 residential lots as well as to the single commercial lot located within the service area agreed to by the Parties and as set forth in Section II.C above for which a CPCN will be issued to CWU" and insert "so as to dedicate sufficient water supplies as are necessary to serve the needs of the service area set forth in Section II.C of this Stipulation for which a CPCN will be issued to CWU."  

72. Finally, the ALJ has reviewed the language of § II.F.5 of the Stipulation.  Section II.F.5 refers to the territory certificated to Colorado Water "in conjunction with these proceedings" and to the "CPCN service territory described in Section II.C" of the Stipulation.  Because any amendment or modification to § II.C automatically flows through to § II.F.5, no modification of § II.F.5 is necessary.  

(2)
Acceptance of Stipulation, as modified, with respect to CWU's service territory  

73. With the modifications specified above, the ALJ finds that the evidence establishes, and that the parties have met their burden to prove, that the Stipulation, as modified and clarified, should be accepted insofar as it addresses Colorado Water's service territory.  Acceptance of the modified Stipulation is not intended to limit or otherwise to affect, and does not limit or otherwise affect, either CWU's right to expand outside its specific geographic service territory in accordance with § 40-5-101(1), C.R.S., or its right to seek to expand outside its specific geographic service territory by filing an application with the Commission.  

74. The ALJ finds that Colorado Water has met its burden to prove that the service territory which it will serve should be the geographic area which encompasses the entirety of the Deer Creek Farm subdivision and of the Deer Creek Ranch Estates subdivision, including both residential areas and commercial areas.  Because the record does not contain a metes and bounds description of this area, CWU will be ordered to file such a description.  

3. Colorado Water's Ownership, Maintenance, Construction, and Operation of Facilities and Assets  

75. Having determined that Colorado Water is financially, operationally, and technically fit to provide water utility service within the Deer Creek Area, the next matter to consider is whether to authorize CWU to own, to construct, to maintain, and to operate the water distribution system and other facilities and assets which are necessary to provide water utility service within its service territory.  

76. Colorado Water must purchase assets and facilities from Deer Creek Water Company, LLC, in order to provide utility service to CWU's customers.  In addition, CWU has undertaken in the past, and plans to undertake in the future (if authority is granted), both maintenance of the facilities necessary to provide water utility service and construction of new or replacement facilities necessary to provide water utility service.  No evidence called into question CWU's need to own, to construct, to maintain, and to operate facilities and assets.  

77. A failure to grant authority to Colorado Water to own, to construct, to maintain, and to operate facilities and assets would deny Colorado Water the means to operate as a utility.  This would nullify the determination that the public interest and necessity requires (or will require) CWU to provide water utility service.  The ALJ finds that this would be a nonsensical result harmful to persons within CWU's service territory.  

78. Based on the evidence and lack of opposition, the ALJ finds that CWU has met its burden of proof to establish that it should be permitted to own, to construct, to maintain, and to operate the water distribution system and other facilities and assets which are necessary to provide water utility service within its service territory.  

4. Other Provisions of Stipulation Pertaining to CPCN Docket  

79. Two provisions are discussed here:  Section II.F.4 and Section II.F.6.  

80. Section II.F.4 of the Stipulation provides that  

CWU will ensure reasonable access by Staff to the books and records of the entity that holds the water rights from which CWU's dedicated water supply comes ... , as necessary to determine CWU's compliance with the term of [the Stipulation] and the Commission's Rules Regulating Water Utilities.  Staff's right to inspect these books and records shall extend for the duration of CWU's water supply agreement as described in  

§ II.D of the Stipulation.  Hearing Exhibit No. 5 at 14.  

81. When asked how this provision would be implemented given that the entity holding the water rights likely would not be an entity regulated by the Commission, Colorado Water responded that it intends to have Deer Creek Water Company, LLC, file a letter granting Staff the right of access to its books and records for the purposes stated in this section.  CWU also stated that, as to entities other than Deer Creek Water Company, LLC, which might hold the water rights in the future, the water contract would contain a provision requiring the holder of the water rights to provide Staff access as set out in this section of the Stipulation.  CWU believes that including such a provision assures compliance and Staff's access to the books and records because the water contract (which, in essence, encumbers the water rights) will follow the water rights in the event those rights are sold or traded.  

82. The ALJ finds that the steps which Colorado Water proposes regarding implementation of § II.F.4 are reasonable.  There is no requirement in the Stipulation or elsewhere, however, that the water contract include a provision requiring the holder of the water rights to provide Staff access to books and records as set out in § II.F.4.  To assure that the provision is in the water contract, an express condition will be placed on the CPCN authorizing Colorado Water to provide water service.  That condition will require CWU to assure that a provision is included in the water contract which requires the holder of the water rights to provide Staff the right of access and inspection contained in § II.F.4 of the Stipulation.
  As an additional condition, as it has agreed to do, Colorado Water will be required to file a letter from Deer Creek Water, LLC, which grants Staff the right of access and inspection as stated in § II.F.4.  

83. Section II.F.6 of the Stipulation provides that,  

[i]n the event CWU seeks to modify its water utility service territory either through merger or purchase of an existing water service operation or in the event a subsidiary of CNG Holdings, Inc. seeks to merge with or [to] purchase an existing water service operation, CWU agrees that it will meet with the Chief of Fixed Utilities prior to consummating the merger or purchase transaction in order to help identify information that may assist Staff in evaluating the proposed transaction and its potential impact on the customers of the water service operation being acquired.  

Hearing Exhibit No. 5 at 15.  The section then lists the information which Colorado Water should provide at the meeting, if it can do so pursuant to the terms of an agreement with the existing water service operation.
  

84. The parties clarified this section at the hearing.  

85. First, this section applies to Colorado Water itself or to a subsidiary of CNG Holdings, Inc. when there is to be a merger with or a purchase of a water service operation which is in existence at the time the information is to be provided to the Staff.  With respect to an affiliate's plan to acquire or to merge, however, Colorado Water stated that there is no guarantee that it will know about such a proposed transaction.  CWU was confident, however, that it likely would learn of such a proposed transaction given the small number of related and affiliated companies.  

86. Second, this section requires CWU to meet with the Chief, Fixed Utilities before and about -- and to provide to the Chief, Fixed Utilities, the listed information concerning -- both a planned merger or purchase of an existing water service operation by CWU and a planned merger or purchase of an existing water service operation by a subsidiary of CNG Holdings, Inc.  Although § II.F.6 states that the information to be provided at the meeting with the Chief, Fixed Utilities, should include the listed items, Colorado Water shall provide the listed information, to the extent it is known and available and can be disclosed pursuant to the terms of an agreement with the existing water service operation.  While § II.F.6 does not impose on CWU a duty to obtain and to provide the listed information with respect to a subsidiary of CNG Holdings, Inc.'s proposed merger or purchase, it does impose a duty on Colorado Water to obtain and to provide the listed information with respect to CWU's own proposed merger or purchase.  

5. Public Convenience and Necessity  

87. No person holds a CPCN to provide utility water service in the Deer Creek Area.  

88. There is no source of water service reasonably available in the Deer Creek Area other than the water which Colorado Water will obtain through the water contract with Deer Creek Water Company, LLC.  

89. There are no assets and facilities available to provide water service to the Deer Creek Area other than those which are to be sold to Colorado Water.  

90. Colorado Water is the only utility which stands ready, willing, and able to provide utility water service in the Deer Creek Area.  

91. Colorado Water has the technical, operational, and financial wherewithal to provide utility water service in the Deer Creek Area.  The ownership group has the financial resources to make improvements to the system as necessary on a going-forward basis.  

92. Granting the CPCN to Colorado Water brings it under the Commission's jurisdiction as a public utility.  CWU's customers will have the protections afforded by, and the benefits of, Commission oversight of CWU's service and rates.  In addition, the customers will have the Commission as a forum in which to seek redress of their complaints, if necessary.  

93. Colorado Water has agreed to abide by the applicable statutes and Commission regulations governing water service.  This provides protection for its customers, a protection not now available to them.  

94. Colorado Water has agreed to accept the duties and responsibilities contained in the Stipulation as a condition of its providing service.  This is an additional protection for its customers because the Stipulation, in some respects, is broader than the applicable rules.  The Stipulation will not be implemented unless the CPCN is granted.  

95. The ALJ finds that Colorado Water has met its burden to establish that the public convenience and necessity does, or will, require issuance of a CPCN authorizing CWU to be a public utility providing water service in the Deer Creek Area and authorizing CWU to own, to construct, to maintain, and to operate the water distribution system and other facilities and assets necessary to provide water utility service within its service territory.  

6. Burden of Proof Met Concerning CPCN  

96. Based on the foregoing and the evidence in this proceeding, the ALJ finds that the parties have met their burden of proof to establish that the Stipulation, as modified and clarified, pertaining to the CPCN Docket should be accepted by the Commission.  

97. Based on the foregoing and the evidence in this proceeding, the ALJ finds that Colorado Water has met its burden of proof to establish that the Commission should grant the Application, as modified by the modified and clarified Stipulation.  

98. Based on the foregoing and the evidence in this proceeding, the ALJ finds that Colorado Water has met its burden of proof to establish that the Commission should grant it a CPCN which authorizes CWU to be a public utility providing water service in the Deer Creek Area and which authorizes CWU to own, to construct, to maintain, and to operate the water distribution system and other facilities and assets which are necessary to provide water utility service within its service territory.  The ALJ further finds that the CPCN should be subject to the terms of the Stipulation, as modified and clarified, and to the conditions set out above.  

C. The Tariff Docket  

99. In the Tariff Docket, Colorado Water seeks Commission approval of the stipulated tariffs which contain the terms, conditions, and rates for the water service it is authorized to provide.  These are the first tariffs filed by Colorado Water.  Consequently, it is necessary to examine the terms and conditions of service for compliance with the statute and the Rules Regulating Water Utilities, 4 Code of Colorado Regulations (CCR) 723 Part 5 (regulatory requirements), and to examine the rates to assure that they comport with statutory requirements.  

1. Customer classes  

100. Colorado Water intends to serve three customer classes:  residential,
 bulk water temporary customers,
 and commercial.  The stipulated tariffs reference only two customer classes:  residential and bulk water temporary customers.  Because the stipulated tariffs contain no mention of the commercial customer class, CWU must amend its tariffs to include this class by name and description before it can provide service to a commercial customer.  

Given that the commercial class is not defined within the stipulated tariffs and that the stipulated tariffs contain no rates for this customer class, it appears that CWU intends to amend its tariffs in the future to include this customer class.  If it wishes to do so, however, 

101. Colorado Water may include the commercial class in the tariffs filed to comply with this Decision provided the rates are the same as those for the residential class.
  If Colorado Water chooses to include the commercial class in the compliance filing, then the accompanying Advice Letter must state clearly and specifically that the tariffs include the commercial class and must set out the rates which apply to the commercial class.    

2. Terms and Conditions of Service  

102. The stipulated tariff sheets which contain the terms and conditions of service are found in Hearing Exhibit No. 5 at Attachment B.  

103. Sheet No. 4 identifies CWU's service territory and contains the lot limitation discussed and rejected above.  The ALJ finds that this Sheet must be amended to conform to that discussion.  Colorado Water must remove "This territory is limited to providing service only to up to 284 residential lots located within the Deer Creek Farm and Deer Creek Ranch Estates subdivisions as well as a 6-acre commercial lot located in the Deer Creek Farm subdivision." and insert: "This territory consists of the Deer Creek Farm subdivision and the Deer Creek Ranch Estates subdivision located in Elbert County, State of Colorado."  

104. Sheets No. R1 through No. R16 contain the rules and regulations "under which water service is supplied and govern all classes of service in all territory served by" Colorado Water.  Sheet No. R3.  The evidence establishes that these terms and conditions conform to the applicable regulatory requirements.  

105. Sheets No. S1 through No. S5 contain the rules and regulations establishing the Standards Policy applicable to and "available in all territory served by" Colorado Water.  Sheet No. S1.  The evidence establishes that these terms and conditions conform to the applicable regulatory requirements.  

106. Sheets No. SL1 and No. SL2 contain the rules and regulations establishing the Service Lateral Connection and Distribution Main Extension Policy applicable to and "available in all territory served by" Colorado Water.  Sheet No. SL1.  The evidence establishes that these terms and conditions conform to the applicable regulatory requirements.  

107. Sheets No. SA1 through No. SA6 contain the rules and regulations establishing the Water Sales Service Policy applicable to and "available in all territory served by" Colorado Water.  Sheet No. SA1.  The evidence establishes that these terms and conditions conform to the applicable regulatory requirements.  

108. With the change to the language on Sheet No. 4 and absent a change to the tariff language, these terms and conditions apply to all customers taking service from CWU,
 whether those customers are located within the confines of the Deer Creek Area or are located in contiguous areas.  They also apply, assuming a change only to the language of Sheet No. 4, to all customers located within a service territory expansion authorized by the Commission.  

3. Rates and Charges  

109. Section 40-3-101, C.R.S., states the standard against which the Commission judges proffered rates and charges:  All rates and charges must be "just and reasonable."  In addition, the Colorado Supreme Court lists these factors:  

Those charged with the responsibility of prescribing rates have to consider the interests of both the investors and the consumers.  Sound judgment in the balancing of their respective interests is the means by which a decision is reached rather than by the use of a mathematical or legal formula.  After all, the final test is whether the rate is "just and reasonable."  And, of course, this test includes the constitutional question of whether the rate order "has passed beyond the lowest limit of the permitted zone of reasonableness into the forbidden reaches of confiscation."  

Public Utilities Commission v. Northwest Water Corporation, 168 Colo. 154, 173, 451 P.2d 266, 276 (Colo. 1969) (Northwest Water) (citations omitted).  Further, the Commission must consider whether the rates and charges, taken together, are likely to generate sufficient revenue to ensure a financially viable public utility, which is in both the ratepayers' interest and the investors' interest.  Finally, the Commission must consider the ratepayers' interest in avoiding or minimizing rate shock because the monopoly which a utility enjoys cannot be exerted to the public detriment to impose oppressive rates.  Northwest Water, 168 Colo. at 181, 451 P.2d at 279.  The Commission balances these factors when reviewing proposed rates and charges.  

110. The parties have stipulated to a revenue requirement of $222,556, which includes a profit, calculated using the Operating Ratio method.
  To recover this revenue requirement, the parties have agreed to fixed and variable rates for customer classes and to a schedule for rates for rendering service.  

111. The W-DC rates for residential customers are found in the Stipulation at Attachment B, Sheet No. 5.  The Stipulation (at § II.A and at Attachment A) shows the calculation of those residential rates using the Operating Ratio method and an operating ratio of 87 percent,
 a customer base of 234,
 and known and measurable changes to labor and related expenses.  Attachment A also shows CWU's stipulated revenue requirement and the revenue expected to be generated by the stipulated rates; the expected revenue recovers the revenue requirement.  That Attachment sets out the stipulated operating expense categories and associated expense amounts, including the cost of the raw water obtained from Deer Creek Water Company, LLC.
  The unrebutted and unrefuted evidence at the September hearing establishes that these stipulated categories and amounts are based on the actual expenses incurred by Colorado Water to provide service to the Deer Creek Area.
  

112. The HW-DC rates for the bulk water temporary customers are found in the Stipulation at Attachment B, Sheet No. 5 and are not discussed in the Stipulation.  They were proposed in the original tariff sheets and were adjusted in accordance with the calculations in Attachment A to the Stipulation.  

113. The fixed and variable rates contained in the Stipulation at Attachment B are interim rates, are to be in effect until the conclusion of the 2008 rate case,
 and differ from CWU's original proposals.  The stipulated residential customers' monthly service and facility (i.e., fixed) charge is $39.45, and their commodity (i.e., variable) charge is $2.95 per 1,000 gallons.  The stipulated bulk water temporary customers' monthly service and facility charge is $50.00, and their commodity charge is $2.95 per 1,000 gallons.  The stipulated rates do not include the excess usage charge which Colorado Water originally proposed and which Staff supported.  

114. The unrefuted and unrebutted evidence establishes that the stipulated rates for the two fixed monthly charges and for the variable charge are cost-based.  

115. The schedule for rates for rendering service is found in the Stipulation at Attachment B, Sheet No. 6 and is not discussed in the Stipulation.  These rates cover items such as initiation and restoration of service, non-gratuitous labor for service work, and meter testing at a customer's request.  Other than the charge for meter reading at a customer's request and the charge for processing a returned check, the stipulated rates are the same as those in the original proposed tariffs.  The stipulated rate for processing a returned check is lowered than that in the original tariffs.  The original tariffs did not contain a category or rate for meter testing at a customer's request; the category and rate were added to allow Colorado Water to recover its costs for that service as permitted by Rule 4 CCR 723-5-5305(d).  

116. The unrefuted and unrebutted evidence establishes that the stipulated rates for rendering service are cost-based.  

117. Having determined that the rates are cost-based, the next issue to consider is the impact which the stipulated rates will have on Colorado Water's existing ratepayers, all of whom are residential customers.  At present, the fixed charge is approximately 32 percent of the monthly bill; and the variable charge is approximately 68 percent of the monthly bill.  The new rates move those percentages to roughly 50-50.  As shown in the Stipulation at Attachment C, the average annual bill impact of the stipulated rates is an increase of $3.07, which is an annual increase on the order of 0.32 percent.  

118. Messrs. Bare and McQuaid, the intervening customers, initially expressed concern that the rates as originally proposed presented rate shock issues.  The Stipulation, which both gentlemen signed,
 satisfactorily addressed those concerns.  At the July hearing, Mr. McQuaid testified and Mr. Bare agreed that, while not perfect, the stipulated rates were the best that could be negotiated in view of the costs presented and the quantity of water required by law to be dedicated to serve the Deer Creek Area.  At the September hearing, however, Mr. McQuaid again broached the issue of rate shock.  As a result, rate shock is discussed here.  

119. Deer Creek Water, Inc., an unregulated entity, was the predecessor owner of the water system serving the Deer Creek Area.  It owned the assets and facilities used to provide water service in the Deer Creek Area for about ten years.  For the first nine and one-half of those ten years, Deer Creek Water, Inc., did not change its rates; and those rates were significantly lower than the stipulated rates.  About six months before selling its assets and facilities to Deer Creek Water Company, LLC (the present owner), Deer Creek Water, Inc., in one fell swoop raised its rates approximately 86 percent.  

120. Colorado Water took as its rates, and customers now pay, the rates charged by Deer Creek Water, Inc., during those last six months.  These are the rates to which the stipulated rates are compared for determining rate shock.  

121. The rate shock complained of occurred under Deer Creek Water, Inc.'s ownership and is not related to the increase proposed in this proceeding.  While one can empathize with those residential ratepayers who endured an 86 percent rate increase, that increase occurred under a prior owner and before Colorado Water began operating the system.  The 86 percent increase is not the focus of this proceeding.  The rate increase of interest in this proceeding is the one to which the parties agreed and which yields an annual increase on the order of 0.32 percent.  

122. The evidence shows that the average annual bill impact of the stipulated residential rates is miniscule.  There is no evidence to support the claim of rate shock stemming from the stipulated rates.  

123. The evidence and CWU's agreement to the Stipulation establish that the stipulated rates, which are cost-based, will generate sufficient revenue to ensure that Colorado Water remains a financially viable entity.  

124. The evidence and CWU's agreement to the Stipulation establish that the stipulated rates fall within the zone of reasonableness such that there is no confiscatory rate.  

125. The evidence establishes that the stipulated rates, although an increase, do not result in rate shock to CWU's residential customers.  

126. The stipulated rates provide a solid basis upon which Colorado Water can move forward to provide utility water service to its customers.  The ALJ finds that the stipulated interim rates contained in Attachment B to the Stipulation are just and reasonable.  

4. Additional Terms of Stipulation Which Pertain to the Tariff Docket  

127. Section II.B of the Stipulation requires CWU to file a rate case in 2008.  Colorado Water, which was created April 25, 2006, does not have a significant operation history.  In addition, information about historic usage, historic expense levels, and historic plant investment is unavailable because Deer Creek Water, Inc. (the previous owner-operator), did not provide these data.  To establish rates based on its own expenses and investments, CWU will file a rate case no later than July 1, 2008.  This rate case will use a test year period ending March 31, 2008.  

128. This section establishes a reasonable period for Colorado Water to operate its system before it brings a rate case.  It also reasonably limits the period of time during which the stipulated interim rates will be in effect.  Finally, it assures that the Commission will have the opportunity, in the relatively near-term future, to examine Colorado Water's operation; to determine its revenue requirement; and to set its rates.  

129. Section II.C of the Stipulation states that, in the event CWU's service territory expands beyond the Deer Creek Area, that expansion "shall impact the rates of CWU's customers located in the [Deer Creek Area] only as provided .. in Sections II.D and II.F.5" of the Stipulation.  Hearing Exhibit No. 5 at 9 (emphasis supplied).  

130. The referenced § II.D provides, in pertinent part, that,  

should Deer Creek Water [Company], LLC, seek to assign or otherwise [to] transfer its obligations under the [water contract] or to modify the [water contract], such assignment, transfer or modification shall be transparent as to CWU's customers  

in the Deer Creek Area.  Hearing Exhibit No. 5 at 10-11.  The section also requires Commission approval of any water contract modification, the effect of which "would not be transparent" to CWU's customers in the Deer Creek Area.  Id. at 11.  

131. The meaning of "transparent" and the purpose of this section were discussed at the hearing.  The parties clarified § II.D, explaining that it means that the rates for CWU's Deer Creek Area customers are not to be affected by an assignment, a transfer, a modification, or a renegotiation of the water contract unless the Commission first approves the change.  This provides rate protection specifically and only for the Deer Creek Area customers.  

132. Section II.F.5 of the Stipulation (referenced in § II.C) provides an additional rate protection for Deer Creek Area customers, which "shall not bear any increased rate associated with service to customers [located in territory beyond the Deer Creek Area] ..., absent a finding by the Commission that the customers located within the [Deer Creek Area] will benefit thereby."  Hearing Exhibit No. 5 at 14.  In addition, CWU agrees to do the following in the first rate case in which it seeks rates for customers located outside the Deer Creek Area:  

determine whether the rates to customers in [the Deer Creek Area] could be reduced under a structure that combines the two service areas into a single rate area.  Except as may be otherwise authorized by the Commission, expansions by CWU should be treated as new rate service areas.  

Id. at 14-15.  

133. The purpose and implementation of this section were discussed at the hearing.  The parties clarified § II.F.5, explaining that it protects Deer Creek Area customers from rate increases based on costs to serve customers located outside the Deer Creek Area unless the Commission finds that the Deer Creek Area customers are benefited.
  To test the impact on its Deer Creek Area customers, Colorado Water will perform and produce, in the next rate case in which rates for an expansion area are to be determined, two cost studies.  One cost study will assume that the service territory as expanded is a single rate area (i.e., includes both the Deer Creek Area and the additional service area); and the other cost study will assume multiple rate areas, one of which is the Deer Creek Area.  Finally, the parties clarified that the statement "expansions by CWU should be treated as new rate service areas" (Hearing Exhibit No. 5 at 15) does not create, and should not be taken as creating, a presumption or a preference with respect to the treatment of expansion areas.  

134. In general, the provisions of §§ II.C, § II.D, and II.F.5 protect CWU's Deer Creek Area ratepayers against increased rates resulting from the addition of service territory.  The ALJ find that, with the exception of a portion of § II.D as discussed below, they are reasonable and appropriate for that purpose.  

135. Section II.D, as clarified, is troublesome, however, to the extent that it protects only Deer Creek Area ratepayers from the impact of an assignment, a transfer, a modification, or a renegotiation of the water contract, notwithstanding that other ratepayers (e.g., those in contiguous areas) may be in the same rate class (e.g., residential) and thus may be paying the same rates based, in part, on the water contract.  This creates an intra-class discrimination, the basis for which is not apparent in the record.  Without an evidentiary basis justifying the disparate treatment of members of the same rate class, and given that the purpose of the provision is to protect ratepayers in the event the water contract is assigned, transferred, modified, or renegotiated, the ALJ finds that the language of § II.D which favors the Deer Creek Area ratepayers is unduly discriminatory.  Being unduly discriminatory, the ALJ finds that it violates § 40-3-102, C.R.S., and cannot be approved.  Accordingly, § II.D will be modified to make it clear that the protections pertaining to the assignment, transfer, modification, or renegotiation of the water contract apply to all CWU ratepayers.  

136. Section II.F.3 of the Stipulation provides that Colorado Water will follow the cost allocation and assignment principles which are applicable to Colorado Natural Gas, Inc.  The section also states that CWU will comply with applicable Commission rules.  The parties explained that this section incorporates by reference specifically the cost allocation and assignment principles accepted in Decision No. R06-0194, issued in Docket No. 05S-412G.
  

137. Section II.F.7 of the Stipulation states that,  

[s]o long as CWU continues to be authorized to recover 100% of the costs of the dedicated water supplies needed to serve the customers described in [§§ II.C and II.D of the Stipulation], and excluding consideration associated with the [water contract], should Deer Creek Water [Company], LLC or CWU obtain consideration associated with Deer Creek Water [Company], LLC's possession of the portion of the decreed water rights dedicated to the customers located in the [Deer Creek Area], ... all (100%) of such consideration shall be imputed to CWU.  

Hearing Exhibit No. 5 at 16.  Section II.D of the Stipulation describes the referenced dedicated water rights.  

138. Section II.F.7 was discussed and clarified at the hearing.  The parties explained that this section applies in a specific circumstance:  Deer Creek Water Company, LLC, allows another person temporarily and for a limited purpose to use a portion of the water rights dedicated to CWU under the water contract and receives consideration for that temporary use of the dedicated water rights.
  In such a case, and assuming the other conditions of § II.F.7 are met, 100 percent of the monies received by Deer Creek Water Company, LLC, for the temporary use of CWU's dedicated water rights will be imputed to CWU (i.e., will be treated as revenue received by CWU).  The same is true if CWU permits a temporary and limited purpose use of its dedicated water rights.  

139. What is not explicit in the section, but what the parties testified that they negotiated and understood will occur, is:  Colorado Water intends to flow, and will flow, those imputed funds through to its Deer Creek Area customers.  CWU does not intend to retain those funds.  The parties intend the monies immediately to pass-through, but they acknowledged at hearing that the Stipulation contains neither a statement that the funds will be passed-through to ratepayers nor the process to implement the pass-through.
  

140. The ALJ finds aspects of this section, as explained at hearing, to be problematic.  

141. First, the Stipulation contains no mention of a pass-through to ratepayers.  Given the testimony, the ALJ finds that the Stipulation was amended at hearing to include such a pass-through.  The ALJ finds a pass-through to ratepayers to be reasonable because their rates pay for the dedicated water rights, because revenue from temporary use of dedicated water rights was not an element used to calculate the stipulated rates, and because CWU testified that it intends to pass through to its ratepayers the revenue from temporary use of the dedicated water rights.  The Stipulation will be modified to include a pass-through, and the pass-through is assumed in the remainder of the discussion of § II.F.7.  

142. Second, the pass-through is for Deer Creek Area customers only.  Yet, non-Deer Creek Area ratepayers (e.g., those in contiguous areas) who are in the same rate class and who pay the same rates
 would not receive the pass-through.  This creates an intra-class discrimination, the basis for which is not apparent in the record.  Without an evidentiary basis justifying the disparate treatment of members of the same rate class, and given that the purpose of the provision is to pass-through to ratepayers the financial benefit of CWU's dedicated water rights temporarily being used by a third party, the ALJ finds that the language of § II.F.7 which favors the Deer Creek Area ratepayers is unduly discriminatory.  Being unduly discriminatory, the ALJ finds that the language violates § 40-3-102, C.R.S., and cannot be approved.  Accordingly, § II.F.7 will be modified to make it clear that the pass-through benefits accrue to customers within the Deer Creek Area and contiguous areas.  

Third, by "Deer Creek Area customers," the parties apparently meant CWU's permanent customers and seemingly did not intend to include bulk rate temporary customers in § II.F.7.  This is not clear from the testimony, however, and needs to be clarified.  The parties will be ordered to submit as a compliance filing a statement which clarifies whether § II.F.7, as modified, applies to CWU's permanent customers only or to all CWU customers.  

143. Fourth, at present, there is no legally-binding assurance that Deer Creek Water Company, LLC, which is a non-jurisdictional entity (albeit an affiliate of CWU), will inform Colorado Water when CWU's dedicated water rights are used by a third party or will inform CWU of the amount of money received for that use.  This information is obviously crucial to the imputation.  This omission must be corrected.  

144. Fifth, although the testimony was clear that the temporary use of dedicated water rights would occur only when to do so would not impair Colorado Water's ability to serve its customers, there is no legally-binding assurance that such will be the case.  To assure that CWU has sufficient water to serve its customers, an explicit restriction is necessary.  

145. Sixth, no process has been developed to implement either the imputation or the flow-through to the Deer Creek Area customers.  Implementation is needed to effectuate both the imputation and the pass-through.  

146. To protect CWU and its customers and to allow the parties the full benefit of the bargain which they struck, the following are necessary.  First, the water contract must include the following two provisions:
  (a) a provision which establishes the parameters to be used by Deer Creek Water Company, LLC, and by CWU when determining whether to permit a third party temporarily to use a portion of CWU's dedicated water rights;
 and (b) a provision which requires Deer Creek Water Company, LLC, to inform Colorado Water, in writing, when CWU's dedicated water rights are used by a third party and to inform CWU, in writing, of the amount of money received for that use.  Second, in its accounting system, Colorado Water must establish an account within which to record the monies received or imputed for the use of CWU's dedicated water rights.  The account must contain information sufficient for Staff to determine at least the following:  (a) the amount of money received from the user; (b) the entity (i.e., Deer Creek Water Company, LLC, or CWU) which received the money from the user; (c) the date on which the funds were received from the user; (d) if Deer Creek Water Company, LLC, received the funds, the date on which the funds were imputed to Colorado Water; and (e) the date on which the funds were passed-through to ratepayers and the amount of the pass-through.
  Third and finally, CWU must develop, in conjunction with the other parties, an implementation process for § II.F.7 and must file that implementation process as a compliance filing in this docket on or before March 2, 2007.  The implementation process must include both the imputation piece and the pass-through mechanism.  The implementation process may include the accounting treatment discussed above.  

5. Burden of Proof Met Concerning Tariff Docket   

147. Based on the foregoing and the evidence, the ALJ finds that the parties have met their burden of proof to establish that the modified and clarified Stipulation as it pertains to the Tariff Docket should be accepted by the Commission.  

148. Based on the foregoing and the evidence, the ALJ finds that Colorado Water has met its burden of proof to establish that the stipulated tariffs filed in the Stipulation at Attachment B, as modified and clarified by this Decision and at the hearing held on July 19, 2006, are just; are reasonable; and are not unduly discriminatory.  

149. Based on the foregoing, the ALJ finds that Colorado Water has met its burden of proof to establish that the Commission should approve the stipulated tariffs filed in the Stipulation at Attachment B, as modified and clarified by this Decision and at the hearing held on July 19, 2006.  

D. Remaining Provisions of Stipulation  

150. There are sections in the Stipulation beyond those specifically discussed above.  To the extent that a section has not been discussed, the ALJ finds that the evidence supports approving that section as filed.  

151. Stipulation sections discussed above may have multiple provisions within them.  To the extent that a particular provision has not been discussed, the ALJ finds that the evidence supports approving that provision as filed, notwithstanding that another provision within the same section has been discussed.  

E. Requests to Withdraw from Stipulation  

152. Following the July hearing and the issuance of Decision No. R06-0862-I,
 Mr. Bare and Mr. McQuaid each moved to rescind his approval of the Stipulation.  

Mr. Bare and Mr. McQuaid each stated that he learned at the July hearing that Colorado Water does not own the assets and facilities to be used to provide water service.  As a result, each questioned whether, in light of CWU's not owning the facilities, the estimates of 

153. operating and maintenance costs used to calculate the stipulated revenue requirement and rates were, or could be, accurate.  Because they could not be sure that the cost estimates were accurate, Messrs. Bare and McQuaid each sought to rescind his approval of the Stipulation and each proposed that the parties negotiate a new settlement agreement based on the costs of the utility, subject to the Commission's jurisdiction, which is to provide water service in the Deer Creek Area.  

154. In addition, Mr. Bare asked whether it is "possible to provide a certificate of public convenience and necessity to provide water service in" the Deer Creek Area to an entity (i.e., Colorado Water) which does not own the necessary production, storage, and distribution facilities.  Bare Request at ¶ 3.  Related to this point is Mr. McQuaid's concern that Colorado Water cannot control or manage operating and maintenance costs if it does not own the facilities.  McQuaid Request at ¶ 6.  

155. Finally, at the September hearing, Mr. McQuaid testified that his request to rescind his approval of the Stipulation rested, in part, on his calculation of the impact which the stipulated rates will have on his own water bill.  

156. After consideration of these requests in light of the evidence in this case, the requests will be denied.  

First, at the September hearing Colorado Water established that it has operated the system basically since the system was purchased from Deer Creek Water, Inc.; that it knows its costs to operate and to maintain the system based on that experience;
 and that the parties used those CWU-specific costs to determine the stipulated revenue requirement and stipulated rates. 

157. This unrefuted evidence establishes that the stipulated rates are based on the costs of the entity which will provide service to the Deer Creek Area (i.e., Colorado Water), just as Messrs. Bare and McQuaid request that they be.  In addition, if a signatory did not know or understand the source of the costs used to calculate the stipulated revenue requirement and the stipulated rates, it was incumbent on that person to make inquiry and to receive a satisfactory-to-that-person answer during the settlement negotiations.  In the absence of fraud or misrepresentation of a material fact (neither of which is alleged and neither of which is supported by the record), a signatory is presumed to know and to understand the nature of, the content of, and the factual bases for the settlement agreement which s/he signs.  All signatories to the Stipulation here are held to this standard.  It is simply too late at this juncture for a signatory to raise the concern that he did not understand the basis for the Stipulation or to raise the issue that the stipulated rates are suspect because CWU did not own the facilities and assets.  For these reasons, the first concern raised by Messrs. Bare and McQuaid does not support the requests to rescind.  

158. Second, the Commission routinely grants CPCNs to entities which do not own the facilities necessary to provide the services which the CPCNs authorize them to provide.  When provision of utility service requires significant capital investment in facilities, the Commission issues a CPCN and conditions that CPCN on the company's commencement of service within a period of time sufficient for it to obtain (through purchase, construction, or otherwise) the necessary facilities.  

159. In this case, Colorado Water does not own the facilities and assets necessary to provide utility water service in the Deer Creek Area; but it has identified for the Commission the source from which it will purchase those facilities and assets.  In addition, CWU already has negotiated a contract for purchase of the facilities and assets and will execute that contract immediately upon receiving its CPCN.  To facilitate its provision of service, CWU asked for, and the Commission will grant by this Decision, a CPCN which, in part, authorizes Colorado Water to own, to construct, to maintain, and to operate the water distribution system and other facilities and assets necessary to provide water utility service within its service territory.  This is well within the parameters of the Commission's customary practice.  

160. Thus, to the question may the Commission issue a CPAN to CWU notwithstanding the fact that CWU does not own facilities at present, the answer is yes.  In addition, as it will own the facilities and assets, Colorado Water will be able to control and to manage its operating and maintenance costs.  This is a complete answer to the second basis for the requests to rescind.  

161. Third and finally, Mr. McQuaid's concern that his annual water bill will increase more than the estimated average annual bill increase does not support his request to rescind his approval of the Stipulation.  One may reasonably expect that an individual ratepayer's annual water bill will differ from the average annual bill given the nature of an average and how it is calculated.  In addition, Mr. McQuaid had the opportunity to calculate the impact of the stipulated rates on his water bill before he signed the Stipulation.  It appears that he did not do so despite the fact that rates were the focus of his participation in this proceeding and notwithstanding the fact that he was on notice that rate impact would be of interest to the Commission and to ratepayers, as evidenced by Attachment C to the Stipulation which sets out the average annual bill impact of the stipulated rates.  Finally, the stipulated interim rates will be in effect for a relatively short period of time, given that Colorado Water is to file a rate case no later than July 1, 2008.  These factors answer the third basis for Mr. McQuaid's request to rescind.  

162. The importance which all signatories placed on the rates stated in the Stipulation is underscored by § II.B, which states in relevant part:  "Absent extraordinary circumstances, it is the intent of the Parties that none of them will seek to change the rates established in this matter prior to the commencement of the rate case agreed to in the paragraph."  Hearing Exhibit No. 5 at 8.  This language served to put each signatory on notice that agreeing to the rates needed to be a thoughtful and measured action because, absent extraordinary circumstances, the rates would be not reconsidered before the 2008 rate case.
  

163. For these reasons, the ALJ finds that Messrs. Bare and McQuaid have not met their burden to establish, by a preponderance of the evidence, that the requests should be granted.  As a result, the two requests to rescind approval of the Stipulation will be denied.  Messrs. Bare and McQuaid will not be permitted to withdraw their approval of the Stipulation.  

F. Rule Waivers  

164. Colorado Water seeks a waiver of portions of Rule 4 CCR 723-1-55, the rule governing applications which was in effect at the time CWU filed the Application.
  

165. First, CWU seeks a waiver of Rule 4 CCR 723-1-55(c)(5).  This Rule requires an applicant to file a feasibility study with an application.  Exhibit No. 6 to the Application is Colorado Water's cost of service study for the Deer Creek Area.  This provides sufficient data, particularly in view of the Stipulation.  Colorado Water states good cause for waiving this Rule.  The request for waiver of Rule 4 CCR 723-1-55(c)(5) will be granted.  

166. Second, CWU seeks a waiver of Rules 4 CCR 723-1-55(c)(7) and 55(c)(8).  These Rules require audited financial statements to be filed with an application.  Due to the short period of time during which Colorado Water had been in existence when the Application was filed, it did not have audited financial statements.  Colorado Water states good cause for waiving these Rules.  The request for waiver of Rules 4 CCR 723-1-55(c)(7) and 55 (c)(8) will be granted.  

III. CONCLUSIONS  
167. The Stipulation should be clarified as discussed above.  

168. The Stipulation should be modified as discussed above.  

169. The Stipulation, as modified and clarified, should be accepted.  

170. The Motion to Approve should be granted, subject to the modifications and clarifications made to the Stipulation.  

171. The Application should be granted, subject to the Stipulation as modified and clarified in accordance with the discussion above.  

172. Subject to the conditions discussed above, Colorado Water should be granted a CPCN which:  (a) designates CWU a public utility; (b) grants CWU the exclusive right to provide water utility service within the geographic territory which is known as the Deer Creek Farm subdivision and the Deer Creek Estates subdivision and which is depicted in Hearing Exhibit No. 6; and (c) authorizes CWU to own, to construct, to maintain, and to operate the water distribution system and other facilities and assets necessary to provide water service within its service territory.  

173. The tariff sheets appended to Advice Letter No. 1, as amended, should be permanently suspended.  

174. The stipulated tariffs appended to the Stipulation as Attachment B should be approved, as modified in accordance with the discussion above.  

175. The restrictions imposed by Decision No. R06-0862-I should be lifted.  

176. Mr. Bare's request to rescind his approval of the Stipulation should be denied.  

177. Mr. McQuaid's request to rescind his approval of the Stipulation should be denied.  

178. A waiver of Rule 4 CCR 723-1-55(c)(5) should be granted.  

179. A waiver of Rules 4 CCR 723-1-55(c)(7) and 55(c)(8) should be granted.  

180. The consolidated dockets should remain open to receive the compliance filings.  

181. In accordance with § 40-6-109, C.R.S., the ALJ recommends that the Commission enter the following order.  

IV. ORDER  
A. The Commission Orders That:  

1. The Stipulation and Settlement Agreement in Resolution of Proceedings (Stipulation) attached to this Decision as Appendix A is incorporated by reference here to the extent that it is not inconsistent with this Decision.  
2. Colorado Water Utility, Inc. (Colorado Water or CWU), shall develop, in conjunction with the other parties, and shall file, as a compliance filing, an amendment to the Stipulation which clarifies whether § II.F.7 of the Stipulation applies to CWU permanent customers only or to all CWU customers.  The compliance filing shall be made on or before December 26, 2006, but in no event later than 15 days following the date on which this Recommended Decision becomes a final decision of the Commission.  
3. Sections II.D, II.F.3, II.F.5, II.F.6, and II.F.7 of the Stipulation are clarified as discussed above.  The Stipulation shall be read in accordance with the clarifications.  
4. Section II.C of the Stipulation is modified as follows:  remove "issuance of a CPCN to CWU that will authorize CWU to be the exclusive water service provider only up to 284 residential lots located within the Deer Creek Farm and Deer Creek Ranch Estates subdivisions in Elbert County, Colorado as well as a single six-acre commercial lot located in the Deer Creek Farm subdivision" and insert "issuance of a CPCN to CWU that will authorize CWU to be the exclusive water service provider within the Deer Creek Farm and Deer Creek Ranch Estates subdivisions located in Elbert County, Colorado."  
5. Section II.D of the Stipulation is modified as follows:  remove "so as to dedicate sufficient water supplies as are necessary to serve the needs of up to the 284 residential lots as well as to the single commercial lot located within the service area agreed to by the Parties and as set forth in Section II.C above for which a CPCN will be issued to CWU" and insert "so as to dedicate sufficient water supplies as are necessary to serve the needs of the service area set forth in Section II.C of this Stipulation for which a CPCN will be issued to CWU."  
6. Section II.F.7 of the Stipulation is modified to include a pass-through to ratepayers of monies received by, or imputed to, Colorado Water for the temporary use by a third party of the water rights which the water contract dedicates to CWU's use.  
7. Section II.F.7 is modified further to make it clear that the pass-through benefits accrue to customers within the Deer Creek Area and the contiguous areas into which Colorado Water extends service pursuant to § 40-5-101(1), C.R.S., so long as these customers pay the same rates.  
8. The Unopposed Motion to Approve Stipulation and Settlement Agreement in Resolution of Proceedings is granted, consistent with the discussion above.  
9. The Stipulation, as modified and clarified, is accepted.  
10. Acceptance of the Stipulation, as modified and clarified, does not limit or otherwise affect, the right of Colorado Water to expand outside its specific geographic service territory in accordance with § 40-5-101(1), C.R.S.  
11. Acceptance of the Stipulation, as modified and clarified, does not limit or otherwise affect, the right of Colorado Water to seek to expand outside its specific geographic service territory by filing an application with the Commission to expand its service territory.  

12. The Application for Certificate of Public Convenience and Necessity to Provide Water Service in Designated Areas Within Elbert County, Colorado, as modified by the modified and clarified Stipulation, is granted.  
13. Subject to the conditions set out in Ordering Paragraphs No. 14 through and including No. 24, Colorado Water is granted a Certificate of Public Convenience and Necessity (CPCN) which: (a) designates CWU a public utility; (b) grants CWU the exclusive right to provide water utility service within the geographic territory which is known as the Deer Creek Farm subdivision and the Deer Creek Estates subdivision and which is depicted in Hearing Exhibit No. 6 (the Deer Creek Area); and (c) authorizes CWU to own, to construct, to maintain, and to operate the water distribution system and other facilities and assets necessary to provide water service within its service territory.  
14. The CPCN is subject to the condition that Colorado Water shall enter into a long-term, fixed price agreement with Deer Creek Water Company, LLC (water contract), which agreement dedicates to CWU sufficient water supplies to serve the needs of CWU's service territory.  

15. The CPCN is subject to the condition that the water contract shall contain an express prohibition against Deer Creek Water Company, LLC's selling water rights or water to a person other than Colorado Water if such a sale would impair or impinge upon Deer Creek Water Company, LLC's ability to supply water to CWU pursuant to the water contract.  
16. The CPCN is subject to the condition that the water contract shall contain the following two provisions:  (a) a provision which establishes the parameters to be used by Deer Creek Water Company, LLC, and by CWU when determining whether to permit a third party temporarily to use a portion of CWU's dedicated water rights; and (b) a provision which requires Deer Creek Water Company, LLC, to inform Colorado Water, in writing, when CWU's dedicated water rights are used by a third party and to inform CWU, in writing, of the amount of money received for that use.  
17. The CPCN is subject to the condition that Colorado Water shall maintain its books of account and records using Generally Accepted Accounting Principles.  
18. The CPCN is subject to the condition that, in its books of account and records, Colorado Water shall establish an account within which to record the monies received or imputed for the use of CWU's dedicated water rights.  The account shall contain information sufficient for Staff of the Commission (Staff) to determine at least the following:  (a) the amount of money received from the user; (b) the entity (i.e., Deer Creek Water Company, LLC, or CWU) which received the money from the user; (c) the date on which the funds were received from the user; (d) if Deer Creek Water Company, LLC, received the funds, the date on which the funds were imputed to Colorado Water; and (e) the date on which the funds were passed-through to ratepayers and the amount of the pass-through.  CWU and Staff jointly shall develop the accounting procedures and methods.  
19. The CPCN is subject to the condition that CWU shall develop, in conjunction with the other parties, an implementation process for § II.F.7 of the Stipulation, as modified, and shall file, as a compliance filing, that implementation process on or before March 2, 2007.  
20. The CPCN is subject to the condition that the water contract shall include a provision which requires the holder of the water rights subject to the water contract to provide Staff access to, and inspection of, the holder's books and records as set out in § II.F.4 of the Stipulation.  
21. The CPCN is subject to the condition that Colorado Water shall file the water contract for Commission approval.  The water contract shall be deemed approved if, within 15 days of the water contract's being filed, the Commission has not notified Colorado Water, in writing, of the Commission's intention to set the water contract for hearing.  CWU shall make this filing on or before December 26, 2006, but in no event later than 15 days following the date on which this Recommended Decision becomes a final decision of the Commission.  
22. The CPCN is subject to the condition that Colorado Water shall file a letter from Deer Creek Water, LLC, which grants Staff the right of access to, and inspection of, Deer Creek Water, LLC's books and records as set out in § II.F.4 of the Stipulation.  Colorado Water shall make this filing on or before December 26, 2006, but in no event later than 15 days following the date on which this Recommended Decision becomes a final decision of the Commission.  
23. The CPCN is subject to the condition that Colorado Water shall file a metes and bounds description of its service territory.  Colorado Water shall make this filing on or before December 26, 2006, but in no event later than 15 days following the date on which this Recommended Decision becomes a final decision of the Commission.  
24. The CPCN is subject to the condition that Colorado Water shall commence operation as a public utility providing water service to the Deer Creek Area on or before December 29, 2006, but in no event later than 15 days following the date on which this Recommended Decision becomes a final decision of the Commission.  
25. Colorado Water shall serve its customers in its service territory on a non-discriminatory basis.  
26. On or before July 1, 2008, Colorado Water shall file a rate case which meets the requirements of § II.B of the Stipulation and, if appropriate, the requirements of § II.F.5.  
27. Colorado Water shall perform and produce, in the next rate case in which rates for an expansion area are to be determined, two cost studies.  One cost study shall assume that the service territory as expanded is a single rate area (i.e., includes both the Deer Creek Area and the additional service area); and the other cost study shall assume multiple rate areas, one of which is the Deer Creek Area.  
28. The tariff sheets appended to Advice Letter No. 1, as amended, are permanently suspended.  
29. Attachment B to the Stipulation at Sheet No. 4 is modified as follows:  remove "This territory is limited to providing service only to up to 284 residential lots located within the Deer Creek Farm and Deer Creek Ranch Estates subdivisions as well as a 6-acre commercial lot located in the Deer Creek Farm subdivision." and insert: "This territory consists of the Deer Creek Farm subdivision and the Deer Creek Ranch Estates subdivision located in Elbert County, State of Colorado."  
30. Attachment B to the Stipulation at Sheet No. 8 is modified to conform with Attachment B to the Stipulation at Sheet No. 8 in Hearing Exhibit No. 5.  
31. The tariffs in Attachment B to the Stipulation, as modified, are approved.  
32. Colorado Water shall file with the Commission, on not less than one business day's notice, tariffs which are identical to the tariffs in Attachment B to the Stipulation, as modified.  Colorado Water shall make this filing on or before December 26, 2006, but in no event later than 15 days following the date on which this Recommended Decision becomes a final decision of the Commission.  
33. Colorado Water is permitted to include the commercial class in the tariffs filed to comply with this Decision provided the rates for the commercial class are the same as those for the residential class and provided further that, should Colorado Water choose to include the commercial class in the tariffs, the accompanying Advice Letter (a) states clearly and specifically that the tariffs include the commercial class and (b) sets out the fixed and variable rates which apply to the commercial class.  
34. Colorado Water shall comply with the terms and provisions of the Stipulation, as clarified and modified.  

35. Colorado Water shall abide by the terms and provisions of this Decision and of the Compliance Appendix to this Decision.  
36. Waiver of Rule 4 Code of Colorado Regulations 723-1-55(c)(5) is granted.  
37. Waiver of Rule 4 Code of Colorado Regulations 723-1-55(c)(7) is granted.  
38. Waiver of Rule 4 Code of Colorado Regulations 723-1-55(c)(8) is granted.  
39. The Request from Richard L. Bare - Intervenor to Rescind His Approval of the Stipulation Settlement Agreement is denied.  
40. The Request from Bruce L. McQuaid to Rescind His Approval of the Stipulation Settlement Agreement is denied.  
41. The restrictions imposed by Decision No. R06-0862-I are lifted.  
42. Docket No. 05A-376W shall remain open to receive the compliance filings.  
43. Docket No. 05S-491W shall remain open to receive the compliance filings.  
44. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  
45. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

46. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.  
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�  Decisions No. C05-1361 and No. C06-0197.  


�  Decisions No. C06-0641 and No. C06-0881.  A third amended advice letter has been filed to extend the effective date of the proposed tariffs to December 29, 2006.  


�  Mr. McQuaid denominated this filing rebuttal testimony rather than answer testimony.  For ease of reference and to avoid confusion, this Decision refers to Mr. McQuaid's answer testimony.  


�  The Stipulation and its Attachments A, B, and C are Hearing Exhibit No. 5 and are attached to this Decision as Appendix A.  Stipulation Attachment A consists of four documents which show the settled operating ratio calculation, revenue requirement, and rates.  Stipulation Attachment B is the stipulated tariff language, which includes terms and conditions of service as well as rates.  Stipulation Attachment C contains a rate comparison between CWU's existing rates and the stipulated rates and an average annual rate impact analysis.  


�  Mr. Johnston is the Senior Vice President of CNG Holdings, Inc., and is President of CWU.  He has overall responsibility for CWU's operations.  His direct testimony is Hearing Exhibit No. 1.  


�  Mr. Garroutte is a Financial Analyst employed by the Commission.  His answer testimony is Hearing Exhibit No. 3.  


�  Mr. McQuaid is an individual who resides in the geographic area which Colorado Water proposes to serve.  His answer testimony is Hearing Exhibit No. 2.  


�  Mr. Bare is an individual who resides in the geographic area which Colorado Water proposes to serve.  He did not file written testimony in this proceeding.  


�  Hearing Exhibit No. 4 is the answer testimony of Staff witness Patricia A. Parker, as corrected.  Ms. Parker is a Rate/Financial Analyst employed by the Commission.  Hearing Exhibit No. 6 consists of two maps:  one showing CWU's existing system and the other showing the proposed service territory.  


�  As made clear in that Order, this action was purely precautionary.  The ALJ did not enter that Order based on any concerns about Colorado Water.  By this Decision, the ALJ will lift the restrictions imposed by Decision No. R06-0862-I.  


�  Mr. Bare received notice of the hearing but did not attend.  


�  Hearing Exhibit No. 7 consists of 46 pages of CWU documents pertaining to Colorado Water's operation and maintenance of the water system in the Deer Creek Area.  


�  The facilities are listed in Hearing Exhibit No. 1 at Exhibit TRJ-4.  


�  This entity did not obtain Commission authorization to operate, and did not operate, as a regulated water utility.  


�  After hearing testimony at the July 19, 2006 hearing, the ALJ became concerned that Deer Creek Water Company, LLC, might be a public utility.  See Decision No. R06-0862-I (concerning status of Deer Creek Water Company, LLC).  At the hearing held on September 12, 2006, the following unrebutted and unrefuted evidence was presented:  (a) Deer Creek Water Company, LLC, is an acquisition entity (i) which was created to obtain and to hold the assets and facilities obtained from Deer Creek Water, Inc., and (ii) which will retain only the water rights asset if the Commission authorizes CWU to own and to operate the facilities and other assets purchased from Deer Creek Water, Inc.; (b) Deer Creek Water Company, LLC, has no employees and owns none of the equipment necessary to provide water service to customers; (c) Deer Creek Water Company, LLC, has not undertaken, and lacks the ability to undertake, any activity associated with operation of the water system; (d) Colorado Water is the only entity to operate the system since the purchase of the assets and facilities from Deer Creek Water, Inc.; (e) Colorado Water is the only entity to make modifications to the system, to make improvements to the system, and to maintain the system since the purchase of the assets and facilities from Deer Creek Water, Inc.; and (f) Colorado Water is the only entity which has provided water service to customers, which has billed customers, which has authorized repairs and modifications to the water system, and which has paid bills for those repairs and modifications since the purchase of the assets and facilities from Deer Creek Water, Inc.  


Based on that evidence, the ALJ finds that Deer Creek Water Company, LLC, does not provide now, and has not provided in the past, water service to customers.  The ALJ finds and concludes, therefore, that Deer Creek Water Company, LLC, is not a "public utility," as that term is defined in § 40-1-103(1)(a), C.R.S., because Deer Creek Water Company, LLC, is not "operating for the purpose of supplying the public" and has not operated for that purpose in the past.  


�  At no time did Colorado Water own, or have a contractual right to acquire, the water right purchased from Deer Creek Water, Inc.  Colorado Water did not exist at the time the facilities and assets were purchased by Deer Creek Water Company, LLC.  


�  As discussed infra, the Deer Creek Area is a geographic area known as the Deer Creek Farm and Deer Creek Ranch Estates subdivisions.  


�  CWU witness Johnston testified that, to his knowledge, the Commission's general practice in the gas utility arena does not require contracts for purchase of the gas commodity to be submitted for Commission approval.  The Commission's procedures for considering gas purchases are contained in Rules 4 Code of Colorado Regulations 723-4-4600 through 4609 (describing the annual filing each jurisdictional natural gas utility makes pertaining to its gas purchases).  


�  Electric utilities enter into long-term power purchase agreements for the purpose of purchasing electricity from third parties in order to supply electricity to the utility's customers; these power purchase agreements may last 15 to 20 years without renegotiation.  


�  Attachment B to the Stipulation, Sheet No. 4 describes the territory to be served as:  Township 7 South, Range 64 West, Section 6 and Township 7 South, Range 65 West, S ½ Section 1.  


�  There is no metes and bounds description of this territory in the record, and there is no estimate of the size of the area (e.g., the number of square miles) in the record.  


�  Section II.F.5 also is discussed infra in the section of this Decision which addresses the Tariff Docket.  


�  In addition, Colorado Water did not surrender or restrict in any way its right to seek Commission authorization to extend its service territory.  


�  There is a likelihood that Deer Creek Water Company, LLC, will have such water rights available.  


�  This is discussed in greater detail, infra.  


�  The analysis applies and the result is the same if the County changes its zoning to permit greater housing density or additional commercial development.  In addition, if the Commission were to approve an extension of CWU's service territory and to determine that there should be only one rate service area, then the analysis would apply and the result would be the same.  


�  No evidence was presented to justify the preferential treatment as between members of the same rate class, particularly in the circumstance in which all ratepayers within the same class are paying the same rates.  


�  Assuring that the conditions of the CPCN are met is another reason for requiring that the water contract be filed for Commission approval.  


�  For example, a merger agreement may require that certain data be held confidential.  In that event, Colorado Water need not provide that information.  


�  This is the W-DC class.  Hearing Exhibit No. 5 at Attachment B, Sheet No. 7 describes this class as "single family residential class customers taking water through meters installed at permanent locations on the system."  This is the only description of this customer class in the proposed tariffs.  


�  This is the HW-DC class.  Hearing Exhibit No. 5 at Attachment B, Sheet No. 9 describes this class as "all customers taking bulk water on a temporary, non-recurring basis through meters installed at temporary locations on the system."  This is the only description of this customer class in the proposed tariffs.  


�  CWU witness Johnston testified, and this is unrefuted and unrebutted, that the residential rates apply to the commercial customer class.  


�  This includes all customer classes:  residential, commercial, and bulk water temporary customers.  


�  There was a concern that the rates might include recovery of an acquisition premium, assuming such a premium in the agreement under which Colorado Water will purchase facilities and assets from Deer Creek Water Company, LLC.  There is no acquisition premium included in the stipulated costs used to determine the revenue requirement.  Thus, CWU's stipulated rates do not include recovery of an acquisition premium, if such a premium exists.  


�  These are the method and the operating ratio advocated by Staff.  


�  This is the number of customers which CWU estimates it will have by the end of November, 2006.  


�  This is the largest single monthly expense for Colorado Water.  


�  The parties stipulated to the operating expense categories and the associated expense amounts.  No findings are made as to whether any other cost category ought to be included in the revenue requirement.  Interim rates, such as those examined here, are intended primarily to address the level of the utility's perceived short-term need.  In addition, the Stipulation establishes no regulatory principle for future rate proceedings (see § II.G) and creates no presumption that the stipulated cost categories constitute an exhaustive list of CWU's costs.  This lends further support to making no specific findings here, in the context of interim rate-setting; the 2008 rate case will address the categories of costs which are appropriate to include when determining CWU's revenue requirement.  


�  This is discussed infra.  


�  Each later moved to withdraw from the Stipulation.  These requests are discussed infra.  


�  The parties did not explain what "benefited" means in this context.  


�  This Recommended Decision has become a final Commission Decision.  


�  Given that the water rights are a precious commodity, the ALJ anticipates that consideration (i.e., money) will be paid for their temporary use in virtually every instance.  


�  In their negotiations, the parties discussed possible mechanisms, such as bill credits or refunds, but did not agree to a pass-through mechanism.  


�  Through rates, all ratepayers pay for the dedicated water rights and associated water.  See Stipulation at Attachment A (calculation of revenue requirement and rates).  


�  Review of these provisions is another reason underpinning the need for the Commission to approve the water contract.  


�  At the hearing, Colorado Water offered to include such a provision in the water contract.  


�  Colorado Water and Staff jointly will develop the necessary accounting procedures and methods.  


�  In that Order, the ALJ expressed concern about the status of Deer Creek Water Company, LLC and asked whether that entity is a public utility.  As discussed in note 15, supra, however, the evidence adduced at the September hearing laid those concerns to rest.  Thus, to the extent the requests to rescind rest on similar concerns, they are without factual foundation.  


�  See, e.g., Hearing Exhibit No. 7 (CWU documents evidencing its operation and maintenance of system).  


�  In addition, a reasonable interpretation of this language is that the signatories themselves established the standard by which the requests to rescind should be judged:  the existence of extraordinary circumstances.  As shown by the discussion supra, the requests to rescind do not meet this standard.  


�  This rule was in effect until March 31, 2006.  
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