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I. statement  
1. On February 28, 2006, Public Service Company of Colorado (Public Service) filed Advice Letter No. 665-Gas.  By Commission Decision No. C06-0301, the Commission suspended the effective date of the tariffs filed with Advice Letter No. 665-Gas, established May 1, 2006 as the deadline for the filing of motions to intervene, and referred the matter to an Administrative Law Judge (ALJ) for hearing. 

2. By Decision No. R06-0319-I, a prehearing conference was scheduled to schedule a hearing, establish a procedural schedule in this matter, and address any other matters raised by the parties.  

3. On April 18, 2006, Staff of the Colorado Public Utilities Commission (Staff) filed its Notice of Intervention by Staff, Entry of Appearance, Notice Pursuant to Rule 1007(a) and Rule 1403(b) and Request for Hearing.

4. By Decision No. R06-0500-I, the ALJ sua sponte shortened response time to pending requests for intervention so that they may be considered in conjunction with the scheduled prehearing conference.

5. On May 1, 2006, the Notice of Intervention of Right and Entry of Appearance of the Colorado Office of Consumer Counsel (OCC) was filed.

6. By Decision No. R06-0557-I, the oral grant of intervention of Atmos Energy Corporation (Atmos), Seminole Energy Services, LLC (Seminole), and Climax Molybdenum Company (Climax) was memorialized and the parties’ jointly proposed procedural and hearing schedule was ordered.  

7. Public Service, Staff, OCC, Atmos, Climax, and Seminole are the only parties to this docket and will be collectively referred to herein as the "Parties." 

8. In order to accommodate the Parties’ proposed procedural schedule, Public Service amended the effective date of the suspended tariffs that accompanied Advice Letter No. 665-Gas such that the 210-day suspension period allowed for by § 40-6-111(1)(b), C.R.S., would expire on November 30, 2006.  By Decision No. C06-0649, mailed June 2, 2006, the Commission issued an order revising the suspension period of the filed tariff sheets based on the revised proposed effective date.

9. By Decision No. R06-0646-I, the hearing was rescheduled and the procedural schedule was modified.  By Decision No. R06-0925-I, the procedural schedule was modified to provide an opportunity to file cross-answer testimony.

10. By Decision No. R06-1011-I, the hearing scheduled in the docket was vacated based upon representation of all Parties that ongoing settlement discussions had made sufficient progress such that the Parties preferred, and believed it more beneficial, that the hearing be deferred.  A deadline was established for the Parties to reduce the terms of any settlement to writing and file a motion for approval regarding the same.  

11. By Decision No. R06-1033-I, a new hearing date was established.

12. By Decision No. R06-1104-I, the hearing was again vacated and rescheduled, and the procedural schedule was modified, to allow the Parties additional time to complete continuing settlement efforts and to finalize a written settlement.  To accommodate this further extension of the procedural schedule, Public Service filed Advice Letter No. 665-Gas-Second Amended on August 31, 2006, such that the 210-day suspension period allowed for by § 40-6-111(1)(b), C.R.S., would expire on December 31, 2006.  By Decision No. C06-1097, mailed September 19, 2006, the Commission issued an order revising the suspension period of the filed tariff sheets based on the revised proposed effective date.

13. On September 26, 2006, the Parties filed their Stipulation and Agreement in Resolution of Proceeding (Stipulation).  A copy of the Stipulation is attached hereto as Attachment A and is incorporated herein by reference.  If approved, the signatories represent that the Stipulation comprehensively resolves all outstanding issues presented in this docket that were raised or could have been raised.  

14. By Decision No. R06-1191-I, the ALJ informed the Parties of questions that would be asked during the scheduled hearing.  In so doing, the Parties were welcomed to respond to the questions in writing in advance of the hearing.  

15. By Decision No. R06-1204-I, the Responses of Public Service Company of Colorado (Public Service) to Questions Regarding Stipulation and Agreement in Resolution of Proceeding Presented in Decision No. R06-1181-I [sic], Mailed October 10, 2006, filed October 11, 2006, was accepted for consideration of the pending Stipulation and Agreement in Resolution of Proceeding.  There being no further contested matters, the hearing was vacated.

16. Pursuant to § 40-6-109, C.R.S., the Administrative Law Judge transmits to the Commission the record of this proceeding, this recommended decision containing findings of fact and conclusions thereon, and a recommended order.

II. findings, and conclusions

17. The Stipulation sets forth the agreement of all parties to the docket to fully resolve all issues regarding the tariffs accompanying Advice Letter No. 665-Gas that were, or could have been, contested in this proceeding. 

18. The Parties contend that the compromises reflected in the Stipulation result in a just and reasonable resolution of this proceeding.  Further, it is contended that implementation of the agreement incorporated into the Stipulation will result in substantial savings to all parties by obtaining a certain resolution and avoiding litigation.

19. Among other things, Advice Letter No. 665-Gas was filed to comply with Public Service's obligation under the Stipulation and Agreement entered in its last gas rate case proceeding in Docket No. 05S-264G ("Rate Case Stipulation") approved by Decision No. C06-0056.

20. The Stipulation identifies issues associated with the proposals reflected in Public Service's proposed tariff changes filed with Advice Letter No. 665-Gas, and supported by Public Service's direct testimony and exhibits filed May 26, 2006, as well as the proposals raised in intervenor testimony.  In addition, certain modifications to the gas transportation tariff and pro forma agency agreements must be made to conform said tariff and agency agreements to the settlement principles concerning Aggregate Balancing and Agency Agreements, as set forth in Section 5 of the Stipulation.

21. In its answer testimony, Climax advocates that Public Service allow both firm and interruptible service through a single meter.  A direct resolution to this matter is not provided in the Stipulation.  Instead, to resolve the issue for purposes of this docket, the Parties agree that Public Service will work to resolve this issue, with specific timelines.  Though a direct resolution is not provided, the proposal appears to provide a reasonable approach to the problem, and provides an adequate timeline and alternative courses of action if Public Service and Climax cannot reach agreement on the issue.

22. In accordance with Decision No. R06-1204-I, the response filed to the following questions will be construed to supplement and clarify the Stipulation: 

a)
Please describe “such programming” as the term is used in paragraph 15 of the Stipulation.

The programming referred to in Paragraph 15 of the Stipulation encompasses the work necessary for IBM Global Services (Xcel Energy’s information technology services contractor) to identify and implement all of the system changes necessary to reduce the current month imbalance threshold from 25% to 20%.  In addition to any necessary programming changes, this work includes a comprehensive evaluation of all instances in which conforming changes are required to the existing Gas Management System – the computer system used by Public Service to manage the scheduling and balancing functions for the gas transportation business.  Public Service anticipates that these costs will be relatively minor (estimated at less than $100,000).

b)
In describing farm taps, it is noted that the meters are typically installed and owned by the downstream LDC (emphasis supplied).  See ¶ 17.  Are the parties intending to refer to farm taps in the newly proposed tariff language in ¶ 16?

No.  The discussion of farm taps in Paragraph 17 of the Stipulation is ancillary to the tariff changes concerning responsibility for communication lines set forth in Paragraph 16.  Paragraph 17 contains a general description of what has been referred to as “farm taps” on Public Service’s system in the context of gas transportation service.  However, the term “farm taps” has been used in different contexts in the natural gas industry, and may engender somewhat different meanings in those contexts.  A central feature of the type of farm taps described in Paragraph 17 is the ownership of the meter by the downstream gas utility, and not by Public Service.  Public Service owns numerous meters that are used to measure gas delivered from its system to downstream gas utilities and provides gas transportation service to such downstream utilities using these points.  It is possible that certain of these delivery points (e.g., those which deliver small quantities of gas for a limited number of customers on the downstream utility’s distribution system) may be considered “farm taps” in certain contexts, but these delivery points are not relevant to the issue raised in this proceeding with respect to Public Service’s gas transportation service.  The term “typically” was used in recognition of this possibility.

Are all farm taps not owned by the downstream LDC required to have communication equipment?

Yes.  In these circumstances, Public Service would own the meter.  The downstream gas utility receiving gas transportation service through each such farm tap is responsible for the installation and maintenance of the necessary communication equipment.

c)
Regarding the proposed language for Sheet No. T18 referenced in ¶ 24:

i.
Should the word “or” replace the word “and” before “(iv)”?

Because the enumerated list of circumstances follow the clause, “[i]n each of the following circumstances constituting default,” it was thought that the conjunctive “and,” rather than the disjunctive “or,” was proper.  The Parties acknowledge the potential ambiguity and propose the following remedy:  change the word “each” to “any” at the beginning of the sentence and to change the word “and” to “or” before “(iv).”  The Parties represent that they are willing to accept the foregoing change to the first sentence of the referenced tariff provision in lieu of the language set forth in the Stipulation and Agreement.

ii.
What level of imbalance is a Default Imbalance during the first ten days of a month where the preceding month had no cumulative under-delivery imbalance?

There cannot be a Default Imbalance during the first ten days of a month in which the shipper has no prior month underdelivery imbalance.  A Default Imbalance may only be triggered after the tenth calendar day of the current month unless the shipper carries forward a prior month underdelivery imbalance.  The purpose of this provision is to give Public Service the ability to address significant credit exposure to Public Service and its customers as the situation is developing during the month, in order to allow for timely action by Public Service.  A shipper that starts the month with an over-delivery imbalance does not present as great a credit risk to the system as a shipper with an underdelivery imbalance going into the month.  The difference in credit risk is reflected by the ten-day grace period for shippers who do not have an underdelivery imbalance going into the month before the actions of such shippers may trigger a Default Imbalance.  Moreover, it is not uncommon for imbalance percentages to vary widely on any given day and, for a shipper not starting the month with an underdelivery imbalance, the existence of a 50% underdelivery on the first day of the month or on other single days during the first ten days does not indicate a serious credit risk as long as the shipper does not have a 50% cumulative imbalance (and  over 2,500 Dth) as of the tenth day of the month or later.  On the other hand, a shipper that carries an underdelivery imbalance from the prior month and increases its cumulative imbalance to greater than 30% (and is greater than 2,500 Dth) does present a significant credit risk to the system, even if such imbalance trigger occurs during the first ten days of the month.  This indicates a shipper that had a delivery problem the prior month that is ongoing.

iii.
Can numerical examples be provided to illustrate some application of the tariff language defining a Default Imbalance?

Yes.  See Attachment A for example calculations.

iv.
If a Shipper fails to remedy a default within the period specified by the Company, does the utility have discretion to allow the Shipper to continue receiving transportation service (e.g., if conditions did not allow Public Service to accept delivery of gas to remedy the default, or if for any other reason Public Service wants to extend the correction period)?

Yes.  The default provisions permit, but do not mandate, Public Service to suspend or terminate gas transportation service (or revoke an agency) if the default conditions are met.  As with all gas transportation tariff provisions that allow Public Service to exercise a certain degree of discretion, Public Service is required to exercise such discretion in a manner that is not unduly discriminatory to similarly-situated shippers.

d)
On page 12 of Appendix A to the Stipulation, the word “authorize” is proposed to replace “designate.”  What is the significance of this modification?

The creation of a new form of agency agreement and the modifications to the current form of agency agreement place greater emphasis on the particular scope of authority that is being assigned to the agent from the end-use customer (a/k/a the “Receiving Party”).  The settled changes are intended to clarify in the tariff that the designation of agency may be limited in scope.  Under the new form of agency agreement (see pages 56-58 of Appendix A), a party may be designated as agent with authority to perform some, but not all, of functions required of a shipper under a gas transportation service agreement.  The end-user holding its own gas transportation service agreement may retain certain functions, such as Nomination and Scheduling, Aggregate Balancing, and Billing and Payment.  The former use of the term “designate” simply indicated that an agent was appointed, but did not identify the scope of the authority being delegated to the agent from the end-use customer.  Enhanced use of the term “authority” was intended to recognize the distinction in scope of agency provided for under the tariff and the agency agreements. 

Why do the related contracts retain the word designate?  See pages 53 and 56 of Appendix A.

The use of the term “designate” is necessary in the agreements to indicate to whom the principal is vesting authority and thereby to establish the agency being created.  In the agency agreements, the principal formally appoints (or “designates”) a particular person as its agent for the purposes and with the specific authority defined in the agency agreement.

e)
How will reducing the cash-out threshold from 25 percent to 20 percent impact the overall Gas Cost Adjustment (GCA) revenue requirement?

The purpose of the reduction of the current month imbalance threshold is to provide additional incentive for shippers to minimize their current month imbalances.  To the extent shippers would have carried current month imbalances between 25% and 20%, they will now be cashed out immediately at the end of the current month, rather than being permitted to carry the imbalance and cure it during the following month.  It is not known how shippers will actually react to this tariff change and, thus, it is not possible to determine the impact, if any, to the quantity of transportation imbalances that will be incurred by shippers and/or to the level of cashouts.  Public Service does not plan to make any changes in its portfolio of upstream transportation and storage service or to its planned gas purchases as a result of this change.  As such, Public Service anticipates no change in its overall level of purchased gas costs as a result of this change.

Have the parties performed any analysis to show that the 20 percent cash-out level, in conjunction with all other costs imposed and payments made into the GCA cost pool by transportation customers, will minimize the overall subsidy between transportation and sales customers with respect to the GCA?  If not, (1) why not, and (2) how could this analysis be performed in the future?

No such analysis has been performed.  As stated above, the expected impact of the reduction in the current imbalance threshold from 25% to 20% is to influence the behavior of shippers.  As explained in Paragraph 18 of the Stipulation and Agreement, the cashout rate is being set at a market responsive price based on the highest or lowest Weekly Weighted Average Price for CIG Rocky Mountains, as published in Gas Daily.  This rate is intended to provide fair and adequate compensation to the GCA sales customers as a result of imbalance cashout transactions.  Moreover, with respect to subsidies, the Commission recently announced in Decision No. C06-1055, “Order Granting Clarification of the Commission’s Gas Cost Adjustment Rules, And Listing Issues to Be Addressed in Rulemaking,” mailed September 12, 2006 in Docket No. 06D‑053G, that issues affecting the balancing of interests between gas transportation and sales customers with respect to the GCA cost pool should be determined in Phase II rate proceedings.

The Responses of Public Service Company of Colorado to Questions Regarding Stipulation and Agreement in Resolution of Proceeding Presented in Decision No. R06-1181-I [sic], Mailed October 10, 2006.  See also Decision No. R06-1204-I. 

23. The responses to the questions above adequately address the questions and concerns raised by the ALJ.  The Parties are willing to accept the above-stated modification to the first sentence of the amendment to Sheet No. T18, referenced in ¶ 24 of the Stipulation, in lieu of the language set forth in the Stipulation.  While not critical, the ALJ believes the offered modification to the amendment to Sheet No. T18 provides further clarity to the Parties’ intention and will be adopted.

The Stipulation, as modified, is found to be just, reasonable, and in the public interest.  The Stipulation is accepted and it is recommended that the application be granted.

Pursuant to § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III. order

A. The Commission Orders That:

1. Public Service Company of Colorado’s (Public Service) Advice Letter No. 665-Gas, as amended, is permanently suspended.

2. The Stipulation and Agreement in Resolution of Proceeding (Stipulation) between Public Service, the Staff of the Colorado Public Utilities Commission, the Colorado Office of Consumer Counsel, Atmos Energy Corporation, Seminole Energy Services, LLC, and Climax Molybdenum Company, as filed on September 26, 2006 and modified by this Decision, is approved.
3. The language for Sheet No. T18 that is stated in ¶ 24 of the Stipulation, shall be amended to read:

SUSPENSION OR TERMINATION OF GAS TRANSPORTATION SERVICE FOR CAUSE

In any of the following circumstances constituting default by Shipper, Company may immediately discontinue gas transportation service by suspending service under Shipper's Service Agreement, by revoking Shipper's authority to act as agent on behalf of other Shippers or Receiving Parties, or by terminating Shipper's Service Agreement: (i) Shipper failed to remit full and timely payment for services invoiced by Company; (ii) Shipper has failed to provide Company sufficient quantities of Shipper's Gas to meet the daily load requirements under the Service Agreement, constituting a Default Imbalance, as defined below, and Shipper further has failed to take the necessary steps to remedy such Imbalance as required in writing by Company; (iii) Shipper has failed to provide sufficient security for gas transportation service as required by Company; or (iv) Shipper otherwise has failed to conform to the material requirements of this tariff. A default imbalance is an underdelivery Imbalance that is greater than 2,500 Dth for the current Month and either (i) a cumulative underdelivery Imbalance for the current Month that exceeds 50% of the current Month deliveries as of any Day after the tenth Day of the Month, or (ii) if there was a prior Month underdelivery imbalance, a cumulative underdelivery imbalance for both the prior Month and the current Month that exceeds 30% of the cumulative deliveries as of any Day. Before any such suspension of service, revocation of agency or termination of Service Agreement, Company shall provide at least two (2) Business Day's written notice to Shipper of the circumstances constituting default by Shipper and of Company's intention to suspend service, revoke agency, or terminate the Service Agreement in the event such default is not remedied within the period specified by Company herein. In the event the default is not remedied within the period specified by Company in its notice to Shipper, such suspension of service, revocation of agency or termination of Service Agreement shall become effective upon the date set forth in Company's notice, but in no event less than two (2) Business Days following Shipper's receipt of Company's notice.

4. The Stipulation, a copy of which is attached hereto as Attachment A, as modified by this Decision, is incorporated by reference and made an order of the Commission as if fully set forth herein.  All Parties shall comply with all terms thereof.

5. Public Service shall file tariff sheets attached as Appendices B, C and D to the Stipulation, changed as necessary to conform to the terms of the Stipulation and this Decision.  Public Service shall file three separate advice letters in compliance with this Decision.  The tariff sheets contained in Appendix B shall be filed on not less than one day's notice to become effective December 1, 2006. The tariff sheets contained in Appendix C, reflecting the changes related to the Allocation of Imbalance Resolution Gas, shall be filed by Public Service on not less than one week's notice before the first day of the calendar month following the completion of the necessary programming changes and testing, estimated to be January 1, 2007. The tariff sheets contained in Appendix D, reflecting the reduction of the current month imbalance threshold from 25 percent to 20 percent, shall be filed by Public Service on not less than one week's notice before the first day of the calendar month following the completion of the necessary programming changes and testing, but in no event before May 1, 2007. Once these compliance filings have been made, these tariff revisions shall then become final terms and conditions and shall not be subject to modification except in accordance with the Colorado Public Utilities Law and the Commission's Rules and Regulations promulgated thereunder.

6. Public Service shall file the respective advice letters as compliance filings on or before the latest compliance deadlines set forth in Attachment C to this Decision.  In the event the obligated entity is unable to comply with any compliance requirement on or before the applicable deadline, the obligated party shall file a status report on or before such deadline requesting further relief and specifying requested modifications to compliance requirements in Attachment C.
7. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

8. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the ALJ and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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