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I. STATEMENT

1. The above-captioned application was filed with the Commission on April 13, 2006 by Jillian Hollen & Peter Griff, doing business as Fresh Tracks Transportation (Fresh Tracks).  The Notice of Applications Filed was issued to the public by the Commission on April 17, 2006.   That notice read that Fresh Tracks applied:

For an order of the Commission authorizing an extension of operations under Certificate of Public Convenience and Necessity PUC No. 55753 to include the transportation of passengers and their baggage, in call-and-demand limousine service, between all points in the County of Summit, State of Colorado, and between said points, on the one hand, and all points in the Counties of Chaffee and Eagle, State of Colorado, on the other hand. 

RESTRICTIONS:

This authority is restricted against providing transportation service that originates at the Eagle County Airport.

2. Vail Valley Transportation, Inc. and Vail Valley Taxi, Inc., (collectively Vail Valley) timely filed their intervention by right on April 20, 2006.

3. On May 24, 2006, Rainbows, Inc., doing business as 453-TAXI (453-TAXI), filed an untimely intervention of right with a request that untimely intervention be granted.  

4. On June 1, 2006, Fresh Tracks wrote a letter to the Commission noting the untimely request for intervention filed by 453-TAXI and making a motion to have the intervention dismissed based thereupon.  By Decision No. R06-0651-I, the Administrative Law Judge (ALJ) construed Fresh Tracks’ correspondence as a motion filed pursuant to Commission rules.  

5. By Decision No. R06-0681-I, the late intervention of 453-TAXI was granted, conditioned upon 453-TAXI obtaining counsel, or making a filing demonstrating that representation is not required by Rule 1201, 4 Code of Colorado Regulations (CCR) 723-1. 

6. On January 16, 2006, 453-TAXI filed a pleading indicating that it will proceed without counsel.  In support thereof, 453-TAXI identifies David D. Hirschhorn and states that he is the sole shareholder of the corporation.  He also attaches a copy of his annual report filed with the Colorado Secretary of State that indicates he is the registered agent for the entity.  In addition to the filing, the record of Mr. Hirschhorn’s statements at the prehearing conference in this matter will also be considered.

7. Rule 1201(b)(II) provides that an individual may represent the interests of a closely held entity, as provided in § 13-1-127, C.R.S.  Thus, it must be determined whether Mr. Hirschhorn may represent 453-TAXI under the applicable statute as a closely held entity.  

8. Section 13-1-127 C.R.S. provides that an officer of a closely held entity may represent the interests of that entity before an administrative agency if the amount in controversy in this matter does not exceed $10,000 and the officer provides the agency with satisfactory evidence of authority to appear.

9. Section 13-1-127(1)(i) C.R.S. defines an officer as a person generally or specifically authorized by an entity to take any action contemplated by this section.  

10. As the sole shareholder of 453-TAXI, Mr. Hirschhorn has total and ultimate control over the entity.  Mr. Hirschhorn has provided satisfactory evidence that he is generally or specifically authorized by an entity to take any action contemplated by § 13-1-127 C.R.S.  Therefore, the ALJ finds that Mr. Hirschhorn is an officer for purposes of § 13-1-127 C.R.S.  

11. § 13-1-127(1)(a) C.R.S. defines a closely held entity as an entity defined in § 7-90-102(20) with no more than three owners.  Mr. Hirschhorn has demonstrated that he is the sole owner of the corporation.  Therefore, it must be determined whether the entity is within the definition of § 7-90-102(20).

12. § 7-90-102(20) defines an entity as a domestic entity or a foreign entity.  In turn, § 7-90-102(23) defines a foreign entity to include a foreign corporation.  Finally, § 7-90-102(22) defines a foreign corporation as an entity formed under the law of a jurisdiction other than this state that is functionally equivalent to a domestic corporation.

13. 453-TAXI is a Delaware corporation registered to do business in Colorado.  The ALJ finds that Mr. Hirschhorn has provided satisfactory evidence that 453-TAXI is a closely held entity pursuant to § 13-1-127 C.R.S.

14. Finally, the amount at issue in the controversy or matter before the agency cannot exceed $10,000.  While Mr. Hirschhorn’s pleading failed to explicitly address this element, it may be determined based upon a review of the pleadings filed in this docket.

15. This matter is confined to a determination of whether Jillian Hollen & Peter Griff, doing business as Fresh Tracks Transportation, should be authorized to extend operations under the Certificate of Public Convenience and Necessity granted by the Commission.  A good faith review of the pleadings herein results in a determination that the amount in controversy in this docket does not exceed $10,000.

16. Based upon the foregoing, Mr. Hirschhorn may represent the interests of 453-TAXI in this proceeding as provided in § 13-1-127, C.R.S.  453-TAXI adequately fulfilled the conditions specified in Decision No. R06-0681-I to its intervention in this docket.

17. On June 22, 2006, Fresh Tracks filed a letter with the Commission “again requesting that the late intervention [of] David Hirschhorn dba 453-TAXI on docket 06A-224-EXT be dismissed.”  Fresh Track reiterates the arguments expressed in its correspondence of June 1, 2006.    The objections raised were considered and overruled in granting intervention by Decision No. R06-0681-I.  The newly filed request fails to demonstrate adequate grounds justifying reconsideration of the prior order and will be denied.  

The matter was scheduled for hearing on July 18, 2006 in Breckenridge, Colorado.  The hearing commenced on July 18, 2006 and was concluded on that day.  Initially, preliminary matters were addressed.

18. Initially, Mr. Kaiser reported that a settlement in principle had been reached between Fresh Tracks and Vail Valley.  Subject to the acceptance and approval of the stipulation between Fresh Tracks and Vail Valley, Vail Valley withdrew its intervention.

19. Fresh Tracks and Vail Valley stipulated to a proposed amendment to the scope of the application to extend operations under Certificate of Public Convenience and Necessity PUC No. 55753 to include: 

transportation of passengers and their baggage, in call-and-demand limousine service, 

between all points in the County of Summit, State of Colorado, and between said points, on the one hand, and all points in the Counties of Chaffee and Eagle, State of Colorado, on the other hand. 

RESTRICTIONS:

This authority is restricted against providing transportation service that originates at the Eagle County Airport.

Service in Eagle County is restricted:

(a) to trips that originate within any point in Summit County and terminate at either the Vail Transportation Center or the Beaver Creek Reception Center in Eagle County, Colorado;

(b) to round trip tickets or one way tickets from the point of origin;

(c) to trips being completed in one day;

(d) to the use of vehicles having a capacity of not less than fourteen (14) passengers excluding the driver, and their baggage; and

(e) against trips originating in Eagle County;

See Hearing Exhibit 1.

20. Vail Valley contingently withdrew its intervention in the docket subject to the Commission’s acceptance of the stipulated restrictive amendment proposed to the application.  

The amendment restricts the scope of the application as noticed, is clearly stated, and enforceable.  The amendment was accepted and the intervention of Vail Valley was withdrawn.  This decision memorializes that acceptance and withdrawal.

On another matter, Mr. Hirschhorn moved to dismiss the Application based upon Fresh Tracks’ failure to file and serve it list of witnesses and copies of exhibits.
   Fresh Tracks should have served 453-TAXI with its list of witnesses and copies of exhibits, but they did not.  Mr. Hirschhorn argued that he was prejudiced in preparing of hearing without Fresh Tracks’ disclosures.  Finding dismissal of the action severe and inefficient, the request for dismissal was denied, although it was acknowledged that Mr. Hirschhorn was not able to utilizing Fresh Tracks’ disclosures to prepare for hearing.  

A recess was taken to allow Mr. Hirschhorn to review the Commission’s file copy of Fresh Tracks’ witness list and exhibits so a determination could be made as to how to proceed.  After the recess, Mr. Hirschhorn confirmed that he had reviewed the Commission’s file including Fresh Tracks’ list of witnesses and copies of exhibits.  Based thereupon, he was ready to proceed with the hearing.  The hearing commenced forthwith.

During the course of the hearing, testimony was received from Jillian Hollen & Peter Griff, owners of Fresh Tracks and David Hirschhorn, President of 453-TAXI.  Public witness testimony was received from Leslie Vuolo, Concierge for Great Divide Lodge, Breckenridge, Colorado, and Laura Ensey, Manager of the Mountain Concierge Department at the Keystone Resort.  Hearing Exhibits 1, 2A, 2C through 2H, 2J, 2L through 2N, and 3 through 10 were identified, offered, and admitted into evidence.  Hearing Exhibit 2I was identified and withdrawn.  Hearing Exhibits 2B and 2K were identified and offered, but were not admitted.

In accordance with § 40-6-109, C.R.S., the undersigned ALJ now transmits to the Commission the record and exhibits in this proceeding along with a written recommended decision.

II. FINDINGS OF FACT AND CONCLUSIONS THEREON

A. Applicant’s Testimony

21. Jillian Hollen & Peter Griff, do business as Fresh Tracks with a mailing address of  P.O. Box 4503 Breckenridge, Colorado 80424.  Fresh Tracks’ application includes a copy of its current authority, Certificate No. 55753.  This certificate authorizes transportation of passengers and their baggage, in scheduled service, between 140 Ida Belle Road, Keystone, Colorado, on the one hand, and, on the other hand, between the following locations in the Town of Breckenridge, Colorado: (1) Marriott Mountain Valley Lodge, 655 Columbine Road; (2) Main Street Station, 505 South Main Street; (3) Valdero Mountain Lodge, 500 Village Road; (4) Beaver Run Resort, 620 Village Road; and (5) Grand Timber Lodge, 75 South Snowflake Drive.  See also Decision No. R06-0002.

22. Ms. Hollen has worked as a concierge in Breckenridge and operated Fresh Tracks since January 2006.  Based upon her experience, she contends that public demand exists for the services proposed in the application.

23. In Ms. Hollen’s testimony, a substantial amount of demographic information regarding Summit County was admitted in evidence.  The thrust and focus of Fresh Tracks’ case supports the theory that the demographic information proves population growth and tourism in Summit County that will result in a significantly higher demand for transportation services.

24. On cross-examination, Ms. Hollen admittedly could not identify any letter in Hearing Exhibit 2M that mentioned 453-TAXI or unreliable service provided by 453-TAXI.  Rather, there are only general references to taxi service.

25. Ms. Hollen also testified that Fresh Tracks is not providing scheduled service in accordance with its published schedule on file with the Commission.  Hearing Exhibit 3 is a copy of Fresh Tracks published time schedule effective January 13, 2006.  The schedule clearly identifies several daily departures within the scope of Fresh Tracks’ authority.  However, Fresh Tracks does not operate the published schedule because there is viewed to be little or no demand for the service.  At the time of hearing, Fresh Tracks merely “offers” service on a reservation basis because it is “off-season.”  Contrary to the published schedule, Fresh Tracks only provides scheduled service in accordance with its published time schedule during winter months.

26. Mr. Peter Griff also testified as an owner of Fresh Tracks.  Mr. Griff also worked as a concierge before beginning Fresh Tracks.

27. Mr. Griff contends that the support letters entered into evidence demonstrate that the current carriers are unable to meet substantial public demand for transportation service and that the market will support the additional services proposed in the application.  Based thereupon, he believes the application should be granted.  He also emphasized various pieces of demographic information presented by Ms. Hollen.

28. In addition to live testimony, letters in support of the application were admitted into evidence.  

B. Public Witness Testimony

29. Ms. Leslie Vuolo has been a concierge for Great Divide Lodge, Breckenridge, Colorado for two years and a resident of Summit County for ten years.  Her testimony is restricted to service during ski season.  She deals with transportation needs on a daily basis and finds that most people need transportation from the airport and to local ski areas because the hotel shuttle only provides in-town service.

30. She is familiar with three providers of such transportation:  Powder Line operates a van that can carry fourteen passengers; 453-TAXI operates a vehicle with fifteen or four seats; and the Town of Breckenridge and Summit County operate scheduled bus services that are free to passengers.

31. Ms. Vuolo has never had any complaints regarding service by 453-TAXI, but acknowledged having only limited experience with the service.  

32. Her job includes providing information regarding transportation options.  Her calls to 453-TAXI are limited because of the cost of service.  She also mentioned instances of reservations not being available to allow customers to plan their visit at the lodge.

33. She generally does not believe the public is adequately served because she has had instances where she has requests for transportation service that are not met.  She believes Fresh Tracks is capable of extending its operations to serve the public convenience and necessity based upon experience under Fresh Tracks’ existing authority.

34. She summarizes that additional transportation is needed to Keystone, A Basin and Vail.  The lodge has 208 rooms with an average of three people in a room per night over the peak season.  A minimum one third of those guests want to go to Vail and she cannot get bus service for all desiring service.

35. On cross-examination, Mr. Hirschhorn attempted to reconcile the absence of calls demanding service with Ms. Vuelo’s premise that additional service is required.

36. Describing service options to Vail, Ms. Vuelo describes a Vail bus, Powder Line Shuttle and 453 TAXI; however, she finds that prospective customers do not want to pay the price for taxi service when less expensive bus options are not available.

37. Ms. Laura Ensey has been the Manager of the Mountain Concierge Department at the Keystone Resort for approximately two years.  During the peak winter season, December through March, she manages a staff of 18 people.  She is responsible for gathering information about, and contracting, services and activities for Keystone guests.

38. When a guest asks for information regarding transportation to Breckenridge, her department provides information about the Summit Stage (a free transportation option), Fresh Tracks, and Summit Taxi.  The guest may then pursue the information themselves and no follow up inquiry is made.  

39.   Ms. Ensey is not familiar with 453-TAXI and has no knowledge regarding services provided.

40. Ms. Ensey stated that before the 2005 – 2006 ski season, Vail Resorts met transportation needs by operating its own transportation service between Keystone, Breckenridge, Vail, and Beaver Creek.  

41. Mr. Ensey testified based upon research regarding calls during ski season.  During the 2004 – 2005 ski season, her department answered over 3300 calls regarding transportation  from Keystone to Vail. More than 6,000 passengers were transported by the shuttle service.  

42. In the 2005 - 2006 ski season, her department answered over about 800 calls.  Approximately 1,100 passengers were transported by the shuttle service.  She believes the volume dropped because service was not provided until March.  She was not certain, but she anticipates that the service will not be provided to historical levels during the coming ski season.

43. Ms. Ensey found Fresh Tracks to have provided good service under its existing authority and she believes there is demand to increase services.

C. Intervenor’s Testimony

44. Intervenor 453-TAXI is a corporation with a mailing address of P.O. Box 1425, Breckenridge, Colorado 80424.  According to the Letter of Authority filed with 453-TAXI’s Intervention, it owns Certificate No. 54842.  In general, this certificate authorizes common carrier, taxi service between all points in Summit County, Colorado, and from such points on the one hand to all points in the State of Colorado on the other hand.  The authority contained in Certificate No. 54842 was granted to 453-TAXI on November 10, 2005.  See Decision No. C05-1338.

45. Mr. Hirschhorn, President of 453-TAXI, testified that his business suffers because the Commission does not properly govern or enforce obligations of existing certificated carriers.  He also contends that other transportation services available to the traveling public unfairly compete with his services, prohibiting him from properly growing his business.  He also describes several financial challenges of his business.

46. Mr. Hirschhorn contends that allowing additional competition to enter the market will exacerbate his financial challenges by diluting sources of income.  See Hearing Exhibits 6, 7 and 8.  He cites the history of Summit Taxi as an illustration of his limited opportunities to serve the public convenience and necessity.  With a proper opportunity, he submits that his business would thrive.

47. On cross-examination, Mr. Hirshhorn acknowledged that 453-TAXI is currently operating one taxi with a capacity of four passengers.  However, he contends that he is ready, willing, and able to put additional taxis in service to serve and protect the public, when there is demand to support the service.

48. Mr. Hirchhorn notes that no formal Commission complaints have been filed against him nor have any civil penalties been imposed against him.

49. There are times during peak hours where wait times could be higher, but Mr. Hirshhorn contends that wait times are generally around half an hour.  He contends that his service efficiently serves the public demand and that addition services added solely to address annual peak demand for service will not serve the public convenience and necessity.

50. Finally, Mr. Hirschhorn challenged the general nature of public support for the proposed services, inferring that Fresh Tracks failed to demonstrate substantial inadequacy of existing service.

D. Discussion

51. The legal standard governing this Application for common carrier, call-and-demand limousine passenger authority is that of regulated monopoly.  Section 40-10-105(1), C.R.S.; Yellow Cab Cooperative Association v. Public Utilities Commission, 869 P.2d 545 (Colo. 1994).  Under this doctrine, the Commission may not authorize a second common carrier to provide the same service within the same geographic territory as an existing common carrier without a showing that the service provided by the existing common carrier is substantially inadequate.  Yellow Cab Cooperative Association, 869 P.2d at 548; Ephraim Freightways, Inc. v. Public Utilities Commission, 151 Colo. 596, 599-600, 380 P.2d 228, 231 (1963); see also Colorado Transportation Co. v. Public Utilities Commission, 158 Colo. 136, 405 P.2d 682 (1965).  

52. Under the doctrine of regulated monopoly, an applicant for common carrier authority has the heavy burden of proving by substantial and competent evidence:  (a) that the public needs its proposed service, Denver and Rio Grande Western Railroad v. Public Utilities Commission, 142 Colo. 400, 351 P.2d 278 (1960); and (b) that the service of existing certificated carriers within the proposed service area is substantially inadequate.
  RAM Broadcasting v. Public Utilities Commission, 702 P.2d 746 (Colo. 1985); Rocky Mountain Airways, Inc. v. Public Utilities Commission, 181 Colo. 170, 509 P.2d 804 (1973).  Both of these requirements must be met before the Commission may grant common carrier authority in instances in which one or more common carriers are already providing service pursuant to a Commission-issued CPCN.  Boulder Airporter, Inc. v. Rocky Mountain Shuttlines, Inc., 918 P.2d 1118, 1121 (Colo. 1996).  
53. The test of substantial inadequacy is not perfection.  Ephraim Freightways, Inc., 151 Colo. at 603, 380 P.2d at 232.  When a common carrier renders service to a number of customers within a specific geographic area, it is expected that some dissatisfaction will arise and that some legitimate complaints will result.  Thus, a general pattern of inadequate service must be established in order to demonstrate substantial inadequacy.  Isolated incidents of dissatisfaction are not sufficient.  

54. Although Fresh Tracks is applying for an expansion of its existing common carrier authority, it has the same burden of proof as those who apply for common carrier authority.  Thus, Fresh Tracks must demonstrate the public need for the proposed service and the substantial inadequacy of existing services in order to obtain a CPCN to provide the proposed call-and-demand limousine service.  

55. In addition, an applicant for common carrier authority must establish its “fitness”, both financially and operationally, to conduct the service it proposes.  In general, operational fitness encompasses a consideration of whether the applicant has the equipment, personnel, facilities, and the managerial experience to conduct for-hire passenger carrier operations.  It also includes consideration of whether the applicant has the ability and willingness to comply with applicable public utilities law governing regulated motor carrier operations.  See, Thacker Brothers Transportation v Public Utilities Commission, 543 P.2d 719 (Colo. 1975)(denial of application for certificate of public convenience and necessity warranted upon a showing of intentional, persistent, and reckless violations of law). Although the Commission has never promulgated rules or regulations quantifying a financial fitness standard, it is generally agreed that the applicant must make some showing, however minimal, that it either has or has access to financial resources that will enable it to implement the proposed service.

56. Applicant seeks to provide call-and-demand limousine service.  453-TAXI only provides taxi service.  The Commission has recognized significant differences between these two offerings in the past.  Taxi service, such as that provided by 453-TAXI, entails exclusive use of the vehicle by the customer, unless the customer agrees to a shared ride.  Call-and-demand limousine service, such as that proposed by Fresh Tracks, does not entail such exclusivity.  Individuals served by a call-and-demand limousine carrier are required to share the vehicle if other customers wish to share the service.  The rate for taxi service is a metered or a mileage rate.  On the other hand, limousine service entails a per passenger charge.

57. Fresh Tracks failed to adequately distinguish demand for the proposed service from 453-TAXI’s service.  Unless testimony demonstrates that customers consider taxi service as an alternative to call-and-demand limousine service, the proposed service is not legally distinct from the service provided by 453-TAXI.  Accordingly, the authority requested in the application is legally duplicative of the authority presently held by 453-TAXI as an existing taxi carrier.   Therefore, Fresh Tracks must prove that existing service is substantially inadequate.

58. The competent evidence contained of record failed to establish either a need for additional call-and-demand limousine service, or that existing carrier services within the scope of the amended application are substantially inadequate.  Therefore, the application will be denied. 

59. Before issuing a certificate authorizing common carrier services, the Commission is required to make a finding that “the present or future public convenience and necessity requires or will require such operation.”  § 40-10-104, C.R.S. (emphasis added).  See also, § 40-10-105(1), C.R.S. (PUC empowered to issue certificate to motor vehicle carrier as, in its judgment, the public convenience and necessity may require).  Thus, it is the public’s need for transportation service that is paramount, not the private needs of a particular party. 

60. The only public witness testimony presented was from concierges of two establishments currently served by Fresh Tracks under its scheduled service.  The vast majority of the testimony focused upon transportation to Keystone and Vail ski areas as well as Eagle County Airport.

61. As concierges, both public witnesses clarify that they provide information about transportation options to their guests.  They have limited first hand knowledge of the services utilized based thereupon, if any, and did not testify as to any specific incidents of inadequate service by existing certificated providers.  

62. By its stipulation and amendment to the application approved herein, the only destinations in Eagle County that Fresh Tracks seeks to serve is the Vail Transportation Center or the Beaver Creek Reception Center.  No testimony was presented as to demand for service to either destination and no showing was made that service to the Vail ski area and Eagle County Airport are within the scope of authority requested.

63. Based upon Ms. Ensey’s testimony, Fresh Tracks argues that substantial additional demand for service exists when Vail Resorts does not operate its shuttle service.  There is some indication of demand for Vail Resorts’ service based upon historical service records.  However, there was no evidence presented as to how the proposed service relates to that previously provided by Vail Resorts and whether that service is within the scope of the amended application.  In addition, there was no evidence as to the authority pursuant to which Vail Resorts operated and Ms. Ensey was uncertain as to the extent operations would be conducted during the upcoming ski season.

64. As to service to Keystone, there was no evidence to differentiate demand for the proposed service from existing services or to demonstrate public demand is not met by existing providers.

65. Statistical references to Keystone concierge service telephone inquiries do not identify whether they regard regulated common carrier services or that the services demanded are within the scope of this application.

66. The public testimony fails to demonstrate public demand for service to or from Keystone that is not being served.  

67. No public witness testimony was offered in support of that portion of the application seeking to provide service in Chafee County.  The only testimony regarding Chaffee County was from Ms. Hollen.   However, such testimony was more in the nature of a potential marketing effort by Fresh Tracks, rather than any demonstration of public demand for service.

68. As to the remainder of the requested authority (i.e. all points in Summit County), Fresh Tracks primarily argues that the population in Summit County is increasing and that tourism visits are increasing.  Fresh Tracks argues that the public demands additional transportation service based upon such growth and limited availability of free and low cost bus and shuttle services.

69. Fresh Tracks’ argument that the population growth within Summit County has, in and of itself, created an increased demand for service thereby rendering existing service inadequate was addressed by Ephraim Freightways, Inc. v. P.U.C., supra, as follows:


The question involved in the granting or denial of a Certificate of Public Convenience in a particular area is not whether the extent of business in... [the]... area is sufficient to warrant more than one certified carrier...but rather whether public convenience and necessity demand the [additional service]....  While it may be more convenient for [the public users of the service] if there be another service added to the area, this alone is not enough and there must also be a necessity for such service shown by the inadequacy of the existing service.

Ephraim Freightways, Inc. v. P.U.C., 151 Colo.  At 599-600, 380 P.2d at 231.

70. The Commission has often recognized that demographic information alone does not prove need for any additional specific transportation service.   It is clear that Summit County is growing and that tourism visits are increasing.  However, no convincing evidence was presented at hearing from which it could be concluded that this growth will result in an additional need for for-hire, ground transportation within the scope of the application.  

71. As to the argument regarding free and low cost bus and shuttle service, Fresh Tracks failed to demonstrate that the proposed service is demanded by those not currently served by such services.  

72. Hearing Exhibit 2L is several surveys solicited by Fresh Tracks of “employees who work on the front line of the tourism industry in Breckenridge and Keystone.”   Reviewing the questions included in the survey, the scope is notably not restricted to regulated common carrier services.  The responses therein are mostly of a general nature and some make reference to dissatisfaction.  As hearsay evidence, their weight is also diminished under the guidelines set forth in Industrial Claims Appeals Office v Flower Stop Marketing Corporation, 782 P.2d 13 (Colo. 1989).  Taken as a whole, they do not prove a pattern of substantial inadequacy.

73. The surveys and support letters admitted in evidence largely address general preferences or desires for additional transportation options or to use services proposed by Fresh Tracks.  However, such information is not competent evidence of substantial inadequacy justifying extension of Fresh Tracks’ common carrier authority.  Rocky Mountain Airways v. Colorado Public Utilities Comm’n, 509 P.2d 802 (Colo. 1973).

74. No public witness testimony establishes that tourists and residents in Summit County are not satisfied with the service already provided in Summit County.  The evidence presented failed to include any reference to a specific instance in which a need for regulated common carrier service was not met.  The evidence taken as a whole does not indicate that existing certificated providers are not adequately serving the public convenience and necessity.

75. With regard to the second prong of Applicant’s burden of proof, the evidence presented at hearing was insufficient to establish that the service of existing providers is substantially inadequate.  Admittedly, Applicant’s ability to make such a showing is made more difficult due to the transient nature of the tourism market for transportation in Breckenridge.  Nonetheless, it is undisputed that 453-TAXI holds a certificate to provide taxi services over the same geographic territory requested by the Applicant.  There is little evidence responding to his testimony that he is able to adequately serve the public convenience and necessity. 

76. There is an inference in Fresh Tracks’ argument that the cost of existing services affects demand.  Cost of service for existing providers may be relevant in considering adequacy of service.  See e.g. Durango Transp., Inc. v. Colo. PUC, 122 P.3d 244; 2005 Colo. LEXIS 987, (Colo. 2005).  However, the evidence failed to demonstrate substantial inadequacy of existing providers.  

77. With regard to operational fitness, 453-TAXI has challenged Applicant’s operational fitness by, among other things, asserting that it has operated outside the scope of its authority.  

78. Scheduled service means “the transportation of passengers between fixed points and over designated routes at established times as specified in the common carrier's time schedule as filed with and approved by the Commission.”  Rule 6201(i) of the Rules Regulating Transportation by Motor Vehicle, 4 CCR 723-6.
79. Ms. Hollen openly acknowledges that Fresh Tracks is not currently providing scheduled service and totally disregards the obligation to comply with its published time schedule.  The ALJ perceives that the failure originates from a lack of understanding of the current authority rather than an intent to operate in contradiction of the scheduled service.  However, the lack of regard is equally concerning as the lack of understanding.  Rather than assuming responsibility, Ms. Hollen attempted to explain the Company’s failure based upon an unreasonable interpretation of the filed schedule.  Therefore, it is found and concluded that Applicant failed to demonstrate operational fitness to operate within its granted authority under the proposed service.

80. 453-TAXI opposes the entirety of Fresh Tracks’ application.  Mr. Hirschhorn attempted to identify restrictions to the scope of the application which would alleviate 453-TAXI’s opposition.  However, his statements were vague and inconsistent.  

81. In response, without amending the application, Ms. Hollen attempted to clarify future anticipated service (i.e. contracts regarding transportation to providers of rafting or wedding services) and where those services may conflict with services provided by 453-TAXI.  However there is substantial uncertainty regarding these contingent prospective opportunities.

82. The parties were unable to come to a meeting of the minds as to restrictions that would eliminate 453-TAXI’s opposition.  

83. Fresh Tracks argues that enough demand exists in Summit County for both 453-TAXI’s and Fresh Tracks’ proposed service to exist.  Therefore, Fresh Tracks argues that it is not fair for 453-TAXI to say it serves public demand across the County with one vehicle, particularly in light of demographic information indicating growth in Summit County.

84. The theory of regulated monopoly gives the incumbent provider the benefit of growing demand, unless and until existing service is demonstrated to be substantially inadequate.  Fresh Tracks has failed to meet its burden to demonstrate public demand requiring approval of the authority sought and that incumbent providers’ service is substantially inadequate.  Accordingly, 453-TAXI is entitled to competitive protection under applicable law.

85. In accordance with § 40-6-109, C.R.S., it is recommended that the Commission enter the following order.

III. ORDER

A. The Commission Orders That:  
1. The “request to dismiss the intervention of David Hirschhorn dba 453-TAXI on Docket No. 06A-224-EXT” filed on June 22, 2006 is denied.

2. Mr. David Hirschhorn is eligible to represent the interests of 453-TAXI in this docket.

3. The stipulation of Fresh Tracks and Vail Valley to amend the application is accepted and approved.  The intervention of Vail Valley is withdrawn.

4. Unless further restricted, the Application is amended to seek an extension of  operations under Certificate of Public Convenience and Necessity PUC No. 55753 to include: 

transportation of passengers and their baggage, in call-and-demand limousine service, 

between all points in the County of Summit, State of Colorado, and between said points, on the one hand, and all points in the Counties of Chaffee and Eagle, State of Colorado, on the other hand. 

RESTRICTIONS:

This authority is restricted against providing transportation service that originates at the Eagle County Airport.

Service in Eagle County is restricted:

(a) to trips that originate within any point in Summit County and terminate at either the Vail Transportation Center or the Beaver Creek Reception Center in Eagle County, Colorado;

(b) to round trip tickets or one way tickets from the point of origin;

(c) to trips being completed in one day;

(d) to the use of vehicles having a capacity of not less than fourteen (14) passengers excluding the driver, and their baggage; and

(e) against trips originating in Eagle County;

5. The oral motion at hearing of 453-TAXI to dismiss the application is denied.
6. The verified Application for an Extension of Certificate of Public Convenience and Necessity PUC Number 55753 is denied, consistent with the foregoing discussion.  
7. Docket No. 06A-224CP-EXT is closed.

8. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  
9. As provided by § 40-6-106, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  
If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the recommended decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.  

If a party seeks to amend, modify, annul, or reverse a basic finding of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge; and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  

10. If exceptions to this Recommended Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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�  Based upon a review of the filings of all parties, the ALJ notes that no party served their witness list and exhibits upon all other parties to the docket.  Each intervenor waived any claim due to the failure of the other intervenor to serve them.


� Substantial inadequacy of an incumbent’s service is a subset of public need.  See, e.g., Colorado Transportation Company, 158 Colo. at 142-43.  They are often discussed as separate elements, and this decision uses that convention.  
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