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I. by the commission

A. Statement

1. This matter comes before the Commission for consideration of the Exceptions of Qwest Corporation (Qwest) to the Recommended Decision of Administrative Law Judge (ALJ) G. Harris Adams Regarding Confidentiality Procedures (Exceptions) and also the Motion of Qwest Corporation to Obtain the Workpapers of the Independent Auditor (IA) and to Compel the IA to Include in the Audit Report the Views of Qwest Concerning the Auditor’s Findings, Conclusions, and Recommendations, as Well as Planned Corrective Actions (Motion).

2. In its Exceptions to Decision No. R05-1407, Qwest states that the Recommended Decision is clear that the Commission’s rules on confidentiality, 4 Code of Colorado Regulations (CCR) 723-16, shall govern the parties’ confidentiality dispute concerning the second annual audit.  However, Qwest seeks clarification on which section of the rules, the section devoted to material exchanged in a formal docket or the section on material exchange outside a formal proceeding, applies in this case. 

3. Qwest suggests that in order to achieve resolution on these issues more quickly, the Commission should require the parties to submit issues of confidentiality pursuant to 4 CCR 723-16.3 that applies to formal dockets.

4. Further, Qwest states that if the Commission agrees with its suggestion, it should also clarify that the IA is required to abide by this rule, including the requirement that the IA attempt to reach a stipulation with counsel for Qwest, advise all parties in writing of the material it deems to be non-confidential, and then allow Qwest to respond.

5. We agree with Qwest and clarify that the Commission’s rules on the confidential treatment of material in a formal docket, 4 CCR 723-16.3, apply to this process.  This is a much more well defined process outlined in the rules and should aid the parties and the Commission to reach resolution of the issues quickly.  We disagree with Qwest, however, that the IA needs to attempt to reach resolution through a stipulation with Qwest.  We are far down the road and have ample information in the record regarding the material at issue and each party’s position. Therefore, we refer this matter to an ALJ for resolution of the issue of what material should receive confidential treatment and what material can be publicly available.  We expect that if the ALJ determines more information is needed to make a reasoned decision, he or she can ask the parties to submit the required information. 

6. On December 29, 2005, Qwest also filed its Motion for access to workpapers. In this Motion, Qwest states that upon resolution of the confidentiality issues surrounding the second annual audit, it has another issue with the audit report being filed. Qwest indicates that its comments on the draft report were not incorporated as they should have been.  Qwest asserts that according to the book of Government Accounting Standards (Yellow Book) Qwest’s comments should have been considered in reaching the findings and conclusions in the audit report.

7. Qwest states that it will likely continue to disagree with the conclusions and recommendations in the audit, but that it cannot provide a complete and meaningful commentary on the audit unless it is able to review the IA’s workpapers to review the methodology and work progression of the IA.

8. Qwest requests that the Commission order the IA’s workpapers be provided for review and then order the IA to incorporate not only Qwest’s comments on the draft report, but also any further comments Qwest provides as a result of a review of the workpapers, modifying the final audit report before filing. 

9. On January 9, 2006, the IA, NorthStar/Vantage Consulting, Inc., filed a Response to Qwest’s Motion.  Preliminarily, the IA states that Qwest’s Motion is premature as the final audit report has not even been filed and Qwest does not know what comments have or have not been included.  Further in this response, the IA asserts that the Yellow Book does not require that Qwest’s comments be included in the audit report.  According to the IA, it is an option, but not a strict requirement.  The IA assumes the Commission will allow all parties to comment formally on the report and allow the IA to respond to those comments as they did with the first annual report.  It is at this time that Qwest’s concerns could be aired before the Commission.

10. The IA also states that the Yellow Book does not require that the IA submit a set of its workpapers to Qwest. Rather, the Yellow Book requires the IA to submit workpapers to any other organization who might audit Qwest.

11. We deny Qwest’s request to compel the IA to include its comments in the final audit report.  We agree with the IA’s assumption that we will allow all parties an opportunity to comment on the report and the IA to respond to those comments before we make any decision on the recommendations.  This denial also goes to the inclusion of any comments resulting from a review of the IA’s workpapers.  In addition to our reasoning on the existing comments, this would only serve to delay the filing of the audit report which has already been postponed due to the confidentiality issues.

12. We do not, however, deny at this time Qwest’s ability to review the IA’s workpapers.  We refer this issue to the ALJ handling the issue of confidentiality.  If the ALJ determines that access is warranted, Qwest can incorporate any comments as a result of its review in its own filed comments to the final audit report.  The IA will not be required to incorporate those comments in the report itself. 

II. order

A. The Commission Orders That:

1. In response to Qwest Corporation’s Exceptions, we clarify Recommended Decision No. R05-1407 and hold that Rule 4 Code of Colorado Regulations 723-16.3 shall apply to the resolution of the issues of confidentiality

2. We refer the resolution of the issue of the confidential nature of material contained in the second annual audit report to an Administrative Law Judge.

3. We deny Qwest Corporation’s motion to compel the Independent Auditor to incorporate its comments in the final audit report.  We refer Qwest Corporation’s Motion to Obtain the Independent Auditor’s Workpapers to an Administrative Law Judge for resolution. 

4. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
January 11,  2006.
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