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I. statement

1. On October 19, 2005, the Town of Avon (Avon) filed two motions seeking to strike portions of the Statements of Position filed in the captioned proceeding by the Union Pacific Railroad Company (UP) (Motion to Strike UP) and the Staff of the Colorado Public Utilities Commission (Staff) (Motion to Strike Staff).

2. On October 26, 2005, Staff filed its Response to the Staff Motion (Staff Response).  On that same date, UP filed its Motion to Strike the UP Motion (Motion to Strike Avon) or, in the alternative, its Reply to such motion.  Avon did not respond to the Motion to Strike Avon.

The Motion to Strike UP contends that certain portions of UP’s Statement of Position are inaccurate, are not supported by or are inconsistent with the evidence of record, or 

3. constitute a misrepresentation of the position advanced by Avon.  Similarly, the Motion to Strike Staff contends that certain portions of Staff’s Statement of Position are false or misleading, are not supported by the evidence or record, or are “scandalous and impertinent.”  Avon requests that these portions of the subject Statements of Position be stricken.

4. The Motion to Strike Avon submits that the arguments advanced in the UP Statement of Position are supported by evidence contained in the record.  It also contends that the Motion to Strike UP is an improper attempt to either reply to UP’s Statement of Position or to supplement the arguments advanced in Avon’s Statement of Position.  UP requests, therefore, that the Motion to Strike UP be stricken.

5. The Staff Response denies that its Statement of Position contains inaccurate, misleading, scandalous, or impertinent statements and, instead, constitutes permissible argument designed to convince the Commission of the validity of the positions taken in its Statement of Position.

6. Having heard and reviewed the evidence presented at the hearing of this matter, the undersigned is not convinced that the Statements of Position submitted by either UP or Staff contain material that should be stricken from the record produced in connection with this proceeding.  Rather, the material identified in the Motion to Strike UP and the Motion to Strike Staff constitutes permissible argument relating to record evidence that may be subject to varying interpretations.  As a result, the Motion to Strike UP and the Motion to Strike Staff will be denied.

7. On the other hand, the undersigned is persuaded that the Motion to Strike UP and the Motion to Strike Staff constitute improper attempts by Avon to either reply to the Statements of Position submitted by UP and Staff or to supplement arguments previously set forth in Avon’s Statement of Position.  For that reason, both the Motion to Strike UP and the Motion to Strike Staff will be stricken from the record.

II. order

A. It Is Ordered That:

1. The Motions to Strike Certain Portions of the Statements of Position Filed by the Union Pacific Railroad Company and the Staff of the Colorado Public Utilities Commission filed in this matter by the Town of Avon are denied.

2. The Motion to Strike the Motion to Strike Certain Portions of the Statement of Position Filed by the Union Pacific Railroad Company filed in this matter by the Union Pacific Railroad Company is granted.  The Motion to Strike Certain Portions of the Statement of Position Filed by the Union Pacific Railroad Company filed in this matter by the Town of Avon is stricken from the record of this proceeding.

3. The Motion to Strike Certain Portions of the Statement of Position Filed by the Staff of the Colorado Public Utilities Commission filed in this matter by the Town of Avon is stricken from the record of this proceeding sua sponte.

This Order shall be effective immediately.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


DALE E. ISLEY
________________________________

Administrative Law Judge
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� Any desired response to the Motion to Strike Avon was due on or before November 9, 2005, pursuant to 4 Code of Colorado Regulations 723-22(b).


� This effectively results in granting the Motion to Strike Avon.  The Motion to Strike Staff will be stricken sua sponte in light of Staff’s failure to specifically request that it be stricken from the record. 
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