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I. STATEMENT

1. This is a civil penalty assessment proceeding brought by the Staff of the Colorado Public Utilities Commission (Staff) against the Respondent, Darrel Segers, doing business as Designated Driver Service (Mr. Segers) in accordance with § 40-7-116, C.R.S.  Pursuant thereto, a hearing will be held in accordance with § 40-6-109, C.R.S. 

2. On September 2, 2005, Staff filed a Motion to Authorize Testimony by Telephone (Motion) in the captioned matter.  As grounds for the Motion, Staff states that Mr. Harry Hughes (Hughes) is an indispensable witness for Staff’s case as he has personal knowledge of the transportation service provided by Designated Driver Service on June 11, 2005.  Because Mr. Hughes resides in Grand Junction, Colorado, and the hearing is set to be heard in Denver, Colorado, Staff submits that requiring Hughes’ personal appearance in Denver would be unduly burdensome and prejudicial.  Further Staff submits that the interests of economy support allowing Mr. Hughes to testify by telephone.

3. On September 7, 2005, Staff’s Supplement to Motion to Authorize Testimony by Telephone was filed wherein Staff requests consideration of supplemental information to the motion as originally filed.

4. Pursuant to Rule 22(e)(1) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1, the Commission may permit any pleading to be amended or supplemented in accordance with Rule 15 Colorado Rules of Civil Procedure (C.R.C.P.).  Rule 15(a) C.R.C.P. provides that a party may amend his pleading once as a matter of course at any time before a responsive pleading is filed.  Because no response to the original motion had been filed on September 7, 2005, the amendment will be accepted.

5. Staff asserts that Rule 43 of the C.R.C.P. informs the issue under consideration and that the included analyses of factors therein (as well as Colorado law) suggest that permitting Mr. Hughes to testify by telephone is in the interest of justice.

6. Mr. Segers’ response to the motion, as supplemented, is due within the longer of the time remaining for response to the original pleading or ten days after service of the supplement.  Rule 15, C.R.C.P.  Staff’s Certificate of Service on its supplemental filing indicates that service was made on September 6, 2005.  Thus, ten days from service and the original response time both expire September 16, 2005.

7. On September 8, 2005, Mr. Segers timely filed his Motion to Deny Testimony by Telephone that states opposition to Staff’s motion.  As grounds for his opposition, Mr. Segers states questions that he asserts must be answered in this proceeding: 1) whether Mr. Segers provided service; 2) whether Mr. Hughes was hired to entrap Mr. Segers; and 3) whether someone improperly held themselves out as providing service for Mr. Segers.  After raising these issues, Mr. Segers states a desire to face his accuser and that he believes he has a right to do so.  Finally, without stating how, he asserts that he will be prejudiced if Mr. Hughes is not present at the hearing.  He requests denial of Staff’s request to present Mr. Hughes’ testimony by telephone.

8. On September 12, 2005, Mr. Segers timely filed his Continued Request for Discovery and to Deny Testimony by Telephone and or to Authorize Additional Testimony by Telephone in Support of Designated Driver Service as a Driving Service not a Taxi Service (Supplemental Response) reiterating opposition following Staff’s supplemental filing.  In part, Mr. Segers questions how one will be assured at hearing of the identity of the person testifying on the telephone and he also requests to present rebuttal witness testimony by telephone.

9. The Commission does not have a specific rule concerning the receipt of testimony via telephone.  However, Public Utility Law and the Administrative Procedures Act grant the Administrative Law Judge (ALJ) authority to regulate the manner in which evidence is to be received at hearing.  See, § 40-6-109, C.R.S., and §2 4-4-105(4), C.R.S.  In the past, the Commission and ALJs have allowed testimony to be presented by telephone in order to accommodate witnesses that were unable to appear at a hearing personally.  See, for example, Decision No. R01-970-I.  In addition, the courts have sanctioned the use of telephone testimony by administrative agencies.  See, Colorado State Board of Medical Examiners v. Thompson, 944 P.2d 547 (Colo. App. 1996).

10. While the ALJ recognizes that telephone testimony may be allowed, the requests of both parties will be denied at this time, without prejudice, as set forth below. 

11. The time when and place where any hearing required by article 6 of title 40, C.R.S., or article 4 of title 24, is fixed by the Commission.  § 40-6-108(4), C.R.S.  In this civil penalty assessment notice (CPAN), the Commission initially set the hearing to be held in Denver, Colorado.  

12. Staff has alleged violation of Commission rules related to transportation service provided in Grand Junction by a company based in Grand Junction.  The recipient of the service, Staff’s sole witness having personal knowledge of the events leading to issuance of the CPAN, also resides in Grand Junction.  In Mr. Segers’ Supplemental Response, he suggests that he will call rebuttal witnesses that presumably will also be from areas near to Grand Junction.

13. Mr. Segers objects to the presentation of testimony by telephone.  

14. Without specifically addressing the Motion or the merits of stated objections, the ALJ’s attention is called to consider the most appropriate location for a hearing in this matter.  Staff raises reasonable concerns of an indispensable witness residing in Grand Junction.  Mr. Segers raises appropriate general concerns of presenting testimony telephonically.  The violations are alleged to have occurred in Grand Junction.  Mr. Segers and all but one anticipated Staff witness reside in Grand Junction.  Considering all of the foregoing, the ALJ finds that the most appropriate location for a hearing in this matter is in Grand Junction, Colorado.  Accordingly, the location and time of the hearing will be rescheduled to a new location.

15. With the location of the hearing being changed to the general area where the proposed telephonic witnesses reside, the expense and inconvenience for the attendance of witnesses at the hearing will presumably be reduced.  Accordingly, Staff’s Motion and Mr. Segers’ request in his Supplemental Response to present telephonic testimony will be denied without prejudice.

II. ORDER

A. It Is Ordered That:

1. Staff of the Colorado Public Utilities Commission’s (Staff) Supplement to Motion to Authorize Testimony by Telephone is accepted.

2. Staff’s Motion to Authorize Testimony by Telephone is denied without prejudice.  

3. The request of Darrel Segers, doing business as Designated Driver Service to present rebuttal witness testimony by telephone is denied without prejudice.

4. The time and place of the hearing scheduled in this matter for September 27, 2005, is changed.  

5. The rescheduled hearing in this matter will be conducted on the following date, at the following time, and in the following location:  

DATE:

September 27, 2005

TIME:

10:00 a.m.

PLACE:
State Services Building 
 

222 S. 6th Street

3rd Floor, Room 301
 
Grand Junction, Colorado

6. This Order is effective immediately.  
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


G. HARRIS ADAMS
________________________________

Administrative Law Judge
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