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I. statement
1. On April 12, 2005, as pertinent here, YMCA of the Rockies (Complainant or YMCA) filed a Formal Complaint.  The filing commenced this docket.  

2. On April 13, 2005, the Commission gave notice of the Complaint to Public Service Company of Colorado (Respondent or PSCo).  Order to Satisfy or Answer dated April 13, 2005.  On that same date the Commission issued its Order Setting Hearing and Notice of Hearing.  That Order set the hearing in this matter for June 14, 2005.  By Decision No. R05-0596-I, the Administrative Law Judge (ALJ) vacated that hearing date.  

3. Staff of the Commission (Staff) was permitted to intervene.  Decision No. R05-0625-I.  Mesa State College was permitted to participate as amicus curiae.  Id.  Complainant, Respondent, and Staff are the active parties in this proceeding.  

4. Complainant and Respondent have in place a voluntary agreement to maintain the status quo by temporarily suspending the proposed termination of the Firm Gas Transportation Service Agreement - PSCo Contract No. 117260 (GTSA) between PSCo and YMCA.  

5. On August 17, 2005, Staff filed the Answer Testimony of Billy Kwan (Kwan Testimony).  

6. On August 26, 2005, Respondent filed a Motion to Strike Portions of Answer Testimony of Staff Witness Billy Kwan (Motion).
  On September 2, 2005, Staff filed its Response in which it opposed the Motion.  On that same date, Complainant filed its Response (YMCA Response) in which it opposed the Motion.
  

In its motion PSCo seeks to have several portions of the Kwan Testimony stricken.  Respondent asserts that the identified portions of the Kwan Testimony, which pertain to potential or suggested remedies, are irrelevant because they "are outside the scope of this complaint proceeding and, more specifically, are not remedies that the Commission may order in granting the Complaint … or any of YMCA's claims for relief therein."  Motion at 1.  PSCo further argues that allowing Mr. Kwan's challenged testimony to remain "would unduly broaden 

7. the scope of this proceeding beyond those issues necessary to granting or denying the Complaint."  Id.  This argument is premised on PSCo's understanding that the challenged testimony "assume[s] that the Complaint is denied" (id. at 5), "would apply only if YMCA does not prevail in this proceeding" (id. at 8), and "do[es] not pertain to the violation alleged to have been committed by Public Service" (id.).  With these bases, PSCo asserts that Mr. Kwan's testimony on remedies -- like that of Messrs. Binz and Pope -- ought to be stricken for the reasons set out in Decision No. R05-0895-I.  

8. In response, Staff argues that the identified portions of the Kwan Testimony are relevant because: (a) the proposed remedies presuppose a situation in which the status quo is maintained (i.e., the Commission permits YMCA to continue to receive the gas transportation service in question pursuant to the GTSA); (b) it is appropriate for the Commission to entertain evidence on possible remedies, and the proposed remedies are thus directly relevant to this proceeding; and (c) the remedies challenged by PSCo are within the ability of the Commission to order.  The YMCA Response is to the same effect, but with greater emphasis placed on the Commission's remedial authority found in § 40-3-102, C.R.S.  

9. Section 40-6-101(4), C.R.S., provides that, in Commission hearings, neither the Commission nor an individual ALJ "shall be bound by the technical rules of evidence."  That section also provides that Commission hearings shall be conducted in accordance with the Commission's Rules of Practice and Procedure.  Rule 4 Code of Colorado Regulations (CCR) 723-1-81(a)(2) of the Rules of Practice and Procedure provides that,  

[a]though the Commission is not bound by the technical rules of evidence, to promote uniformity in the admission of evidence, the Commission, to the extent practical, shall observe and conform to the Colorado Rules of Evidence applicable in civil non-jury cases in the district courts of Colorado.  

This is tempered by Rule 4 CCR 723-1-81(b)(1), which states that,  

[w]hen necessary to ascertain facts affecting substantial rights of the parties to a proceeding, the Commission may receive and consider evidence not admissible under the rules of evidence, if the evidence possesses probative value commonly accepted by reasonable and prudent persons in the conduct of their affairs.  

Thus, in deciding the Motion, the ALJ looked to the Colorado Rules of Evidence (Colo.R.Evid.) but did so with the understanding that she is not wholly bound by those rules.  

10. When, as here, a question of the relevancy of evidence
 is raised, one performs the three-step analysis enunciated in People v. Carlson, 712 P.2d 1018, 1021-22 (Colo. 1986).  First, one asks whether the proffered evidence relates to a fact that is of some consequence (i.e., that is legally material) to an issue in the case.  If the answer is no, then Colo.R.Evid. 402
 applies; and the evidence is "simply inadmissible as having no bearing whatever on any issue in the case."  Id. at 1021.  Second, if the answer is yes, one asks whether the evidence has logical relevance (that is, whether the proffered evidence makes the existence of the consequential fact more likely than not).  If the answer is no, the evidence is excluded pursuant to Colo.R.Evid. 402.  Third and finally, if the answer is yes, one asks whether the relevant evidence nonetheless ought to be excluded because its probative value is "substantially outweighed by the danger of unfair prejudice, confusion of the issues, … or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence."  Colo.R.Evid. 403 (emphasis supplied).  

11. Under the Rules of Evidence there is a presumption of admissibility.  People v. Nuanez, 973 P.2d 1260, 1262 (Colo. 1999).  Determination of the relevancy of proffered evidence rests in the trier of fact's sound discretion.  K-N Energy, Inc. v. Great Western Sugar Company, 698 P.2d 769, 784 (Colo. 1985).  Respondent, as the movant here, has the burden of establishing that the questioned evidence is not relevant.  

12. Applying these principles, the Motion will be denied.  

13. The suggested alternative remedies challenged in the Motion are:  

Staff … proposes that [the Commission order] Public Service [to] make application with the Commission so that it can provide the type of service that it is presently providing YMCA to all customers.  [A]s another alternative, assuming the Commission wants to maintain the status quo, Staff proposes that the Commission consider directing Public Service to transfer by sale to YMCA the piping and meters behind its consolidated meter so YMCA can continue on as a conventional master meter operator.  

Kwan Testimony at 2:13-18 (emphasis supplied); see also, e.g., id. at 14:23-15:3 ("in the event that the Commission decides to allow this Virtual Master Meter Arrangement, the Commission should direct Public Service to file tariffs setting forth the rates, terms and conditions for such service"); id. at 24 & n.7.  As his testimony makes clear, Mr. Kwan offers these suggestions for consideration if the Commission decides that the status quo
 ought to be maintained.  

14. The Kwan Testimony at issue meets the Carlson three-part test.  First, the challenged testimony is legally material as it addresses what, if any, relief the Commission ought to order in the event it finds for Complainant.  

15. Second, the testimony has logical relevance to the issues in this case.  The ALJ agrees with Staff and YMCA that it is appropriate for the Commission, as it has on many occasions (and particularly in complaint cases and show cause proceedings), to entertain evidence on, and suggestions from the parties with respect to, possible remedies.  PSCo's argument that the suggested relief is not stated in the Complaint is unavailing.  In granting relief, the Commission is free to choose the appropriate remedy or relief for each case and is not bound by the prayer for relief.  As the Colorado Court of Appeals has explained,  

the relief ultimately granted is governed not by the demand, but by the facts alleged, the issues, and the proof.  Fleming v. Colorado State Board of Education, 157 Colo. 45, 400 P.2d 932 (1965); Smith v. Buckeye Incubator Co., 51 U.S. Patents Quarterly 130, 2 F.R.D. 134 (1940); see also C. Krendel, Colorado Methods of Practice § 522 (1989).  Indeed, C.R.C.P. 54(c) specifically directs the court to grant the relief to which the claimant "is entitled" even if the party has not demanded such relief in his pleadings.  

Township Homeowners Association, Inc. v. Arapahoe Roofing and Sheet Metal Company, 844 P.2d 1316, 1318 (Colo. App. 1992); see also Berenergy Corporation v. ZAB, Inc., 94 P.3d 1232 (Colo. App. 2004).  As the Commission's discretion and its choice of remedies are not limited to the relief stated in the Complaint, the Commission may entertain discussion of possible remedies in order to inform its decision.  

16. Although maintaining the status quo is not Staff's primary recommendation in this matter, Staff has elected to provide recommendations to be considered in the event the Commission elects not to accept Staff's primary recommendation.  This is Staff's prerogative -- indeed, is the prerogative of any party -- and is an approach which Staff has taken in testimony presented in other proceedings.  Because these alternative remedies would be considered if the Commission maintains the status quo (i.e., Complainant prevails in this proceeding), the Kwan Testimony is readily distinguishable from that of Messrs. Binz and Pope which was stricken because the Commission would consider their suggested remedy if the Commission found that the termination of the GTSA was permissible (i.e., Complainant lost in this proceeding).  

17. As to the question of the Commission's ability to order the remedies proposed by the Kwan Testimony, there is a sufficient preliminary showing that § 40-3-102, C.R.S., provides the necessary authority.  This does not mean, however, that the Commission will adopt either or both of Mr. Kwan's proposed remedies.  

18. Whether to adopt a remedy proposed in this case presents two separate questions/issues.  The first is the legal question of the Commission's authority to order a suggested remedy, and the ALJ expects that this will be the subject of legal argument in the statements of position.  The second are the policy questions attendant to, and the practical ramifications of, adopting a proposed remedy; and, as they are mixed questions of fact and law, the ALJ expects that these will be addressed both in testimony at hearing and by argument in the statements of position.  

19. Third and finally, there is insufficient showing that the probative value of the Kwan Testimony on proposed remedies is "substantially outweighed by the danger of unfair prejudice, confusion of the issues, … or by considerations of undue delay, waste of time, or needless presentation of cumulative evidence."  Colo.R.Evid. 403 (emphasis supplied).  In addition, as there is no jury, these considerations have reduced impact in this proceeding.  Finally, the ALJ can -- and, as necessary, will -- take steps during the hearing to control or to reduce these potential negative effects.  

20. For these reasons, the ALJ finds that the Kwan Testimony meets the three-part Carlson test and is relevant.  Respondent has not met its burden of proof to establish that the challenged Kwan Testimony is irrelevant.  The Motion to strike portions of the Kwan Testimony will be denied.  

21. It is now necessary to determine the date by which PSCo must file its cross-answer testimony responding to the challenged Kwan Testimony on remedies.  The original procedural schedule had cross-answer testimony being filed approximately two weeks after answer testimony.  Applying that same time interval to the challenged Kwan Testimony, PSCo will be ordered to file, on or before September 16, 2005, its response to only the challenged portions of the Kwan Testimony.
  

22. On September 2, 2005, the ALJ gave notice by telephone to the parties of her decision to deny the Motion.  

II. ORDER
A. It Is Ordered That:  
1. The Motion of Public Service Company of Colorado to Strike Portions of Answer Testimony of Staff Witness Billy Kwan is denied.  

2. On or before September 16, 2005, Public Service Company of Colorado shall file its cross-answer testimony responding to only those portions of the answer testimony of Mr. Billy Kwan which, although the subject of the Motion to Strike, were not stricken.  

3. The Request for Shortened Response Time is granted.  

4. Response time to the Motion to Strike Portions of the Answer Testimony of Staff Witness Billy Kwan is shortened to and including noon on September 2, 2005.  

5. This Order is effective immediately.  
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�  PSCo also requested shortened response time.  By oral Order on August 30, 2005, that request was granted; and response time was shortened to noon on September 2, 2005.  This Order memorializes that ruling.  


�  In that filing YMCA takes the opportunity to state its opinion that Decision No. R05-0895-I (in which the ALJ struck portions of the testimony of Messrs. Binz and Pope) was wrongly decided due to "reliance upon PSCO's representation that such testimony would be relevant only if YMCA lost."  YMCA Response at 1.  The ALJ notes that Decision No. R05-0895-I was based on the testimony of Mr. Binz, quoted in ¶ 19, that the proposed remedy of a forced sale to YMCA would apply only if the Commission "allows PSCo to terminate its 'consolidated meter' arrangements[,]" quoting the Testimony of Ronald J. Binz at 21:15-16.  


�  Colo.R.Evid. 401 defines relevant evidence as "evidence having any tendency to make the existence of any fact that is of consequence to the determination of the action more probable or less probable than it would be without the evidence."  


�  Colo.R.Evid. 402 prohibits the admission of "evidence which is not relevant."  


�  The status quo referred to is the YMCA's being permitted to continue to receive gas transportation service pursuant to the GTSA.  


�  In accordance with the procedural schedule and as stated specifically in the August 30, 2005 ruling, PSCo's cross-answer testimony to Mr. Kwan's testimony other than the challenged portions was to be filed on or before September 1, 2005.  
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